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This new book practical guide bank auditing 
routine and procedure. designed not only show 
how audit any bank required law but discusses 
detail the responsibilities directors, the pitfalls 
bank management and operation, and the positive pro- 
tectional and precautionary controls set 
avoid embezzlements and contains 
many samples, schedules and forms used undertak- 
ing audit that complete every way. 


The author recognized authority bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been management 
consultant and advisor banks and has had career 
banking from practical bank clerk bank president 
both city and country banks, large and small. 


Over exhibits add the usefulness the book 
which makes indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 
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This book detailed study the accounting problems 
country banks. After thorough study and investigation 
Mr. Lapham has prepared report recommending modern 
accounting system especially adapted the requirements 
banks with approximately $5,000,000 total resources. 


explains with many illustrations just how such sys- 
tem could set gradually and without disrupting old 
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would accomplish saving both time and money. 
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most up-to-date, authoritative, step-by- 
step coverage all aspects estate 
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its usefulness: 
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Responsibilities The Transfer 
Stock 


FRANCIS CHRISTY 
(Continued from November issue) 


The provisions the Uniform Commercial Code relating 
the responsibilities transfer agent making transfer 
stock are contained Sections 8-401, 8-402 and 8-403. 

Section 8-401 imposes duty the transfer agent make 
transfer and relieves the transfer agent from liability (a) 
the certificate fully endorsed conformity with Section 
402, (b) the transfer agent has knowledge the unright- 
fulness the transfer and duty inquire into its rightful- 
ness, and (c) inheritance tax waivers are submitted the stock 
the name decedent. Note that this section makes the 
duty the transfer agent transfer the stock these condi- 
tions are fulfilled. Does this mean that professional transfer 
agent state which has adopted the Code must transfer the 
stock even though the state which the corporation may 
domiciled has not adopted the Code? For instance, under the 
Code transfer agent could not require court order for 
transfer guardian even though the law governing the 
guardianship may provide that transfer guardian with- 
out court order void. transfer agent Code state might 
protected making such transfer, but would the corpora- 
tion non-Code state protected against claim the 
ward for wrongful transfer? 

Section 8-402 defines sufficiency endorsement. states 
Clause (1) that certificate fully endorsed for transfer 
when the endorsement sufficient make the person present- 
ing holder the certificate. This seems assume that 
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always the assignee the certificate who presents for 
transfer. fiduciary transfers this rarely the case,—the 
person presenting the stock for transfer generally the fidu- 
ciary his bank broker. Furthermore, might argued 
that this definition requires the transfer agent make transfer 
without any supporting documents, Section 8-401 compels 
the transfer agent register transfer the certificate 
“fully endorsed” and has knowledge any unrightful- 
ness and duty inquire. According Section 8-403, 
transfer agent has duty inquire unless has notice 
another claim interest the stock, and notice fidu- 
ciary situation does not impose such duty. 


Clause (2) Section 8-402 provides that, unless the trans- 
fer agent has notice that the endorser lacks power endorse, 
shall not require more than the following evidence estab- 
lish the necessary endorsement. the person whose endorse- 
ment required the time signing: 


(a) adult not under guardianship, his endorsement and 
signature guaranty; 

infant adult under guardianship, the endorse- 
ment his guardian, signature guaranty, and proof that the 
endorser was such guardian the date signing; 

(c) decedent, the endorsement his executor admini- 
strator, signature guaranty, and proof that the endorser was such 
executor administrator the date signing; 

(d) partnership, the endorsement partner au- 
thorized agent, signature guaranty, and proof that the en- 
dorser was such partner agent the date signing; 

(e) the endorsement any officer, signature 
guaranty, and proof that the endorser was such officer the 
date signing; 

(f) executor, administrator, trustee, receiver, other 
fiduciary, the endorsement such fiduciary, signature guaranty, 
and proof that the endorser was such fiduciary the date 
signing; 

(g) person not covered any the foregoing, papers 
appropriate the case corresponding nearly possible 
the foregoing. 


The first and most obvious defect Clause (2) Section 
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8-402 the Code that proof must furnished that the per- 
son endorsing the certificate fiduciary was such fiduciary 
the date the endorsement. defect has been discussed 
above connection with the Wisconsin statute and need not 
mentioned further. The subcommittee appointed the 
American Law Institute and the National Conference Com- 
missioners Uniform State Laws consider revisions 
Article proposes correct this defect adding new para- 
graph providing that the fact that the endorser was the fidu- 
ciary the date signing may established appro- 
priate certificate appointment incumbency dated within 
reasonable period prior the date presentation. This 
would appear patch-up job which might encourage 
further patch-up amendments that the final result Article 
might become hodge-podge words. would also seem 
somewhat illogical tie the date endorsement the date 
presentation for transfer,—such dates might two more 
years apart. proper make something proof 
fact which is, its face, not proof the fact? 


Another defect which appears both Clause (2) Section 
8-402 the Code and the Wisconsin Act, namely, the diffi- 
culty, not impossibility, securing adequate proof that 
person endorsing trustee was the trustee the date sign- 
ing, has also been discussed above. 


further defect, which does not appear the Wisconsin 
statute, that the case transfer partnership the 
Code requires proof that the endorser was partner the date 
signing. Although theoretically necessary for protection, 
such proof now generally required transfer agents, 
that the Code, this case, imposes additional burden 
the transfer stock. Inasmuch great deal stock 
registered the names brokerage and nominee partnerships, 
this burden would very real one. And what would such 
proof be? The original partnership articles would proof 
that the endorser was partner the time the partnership was 
created, but the only proof that was partner the date 
signing would either statement that effect all the 
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partners self-serving declaration the endorsing partner. 
may said that transfer agent could ignore this require- 
ment for partnership transfer and follow the current prac- 
tice. But suppose does and turns out that the endorser 
was not partner the date signing, and the partnership 
claims wrongful transfer. The transfer agent would look 
the signature guarantor make good, but, obviously, the 
guarantor going claim discharge his obligation be- 
cause the transfer agent did not follow the Code standard 
care, and may well that his claim would successful. 


One other defect Clause (2) Section 8-402 that the 
endorsement any officer sufficient for transfer stock 
the name corporation. This drastic departure from 
the established legal practice, which prevails not only the 
transfer stock but all other transactions corporation, 
that the authority the officer must supported by-law 
provision resolution the board directors. trans- 
void transfer just the same forged endorsement. 
grave doubt that any statute can confer authority where 
authority does not exist, except possibly general statute 
part the corporation law that any officer corporation 
shall have authority bind the corporation. view the 
fact that many banks and corporations have scores officers 
with limited authority such broad statute would proper. 


further defect somewhat the same nature that 
transfer agent not permitted the Code require court 
order for transfer stock executor, administrator 
guardian even though the law the state from which such 
fiduciary derives his authority requires court order and makes 
any transfer without court order void. Here, again, the 
question may raised whether statute the domicile 
the corporation can make such void transfer valid one. 


The third and last clause Section 8-402 defines signa- 
ture guaranty for the purpose the section. signature 
guaranty defined mean guaranty signed behalf 
person reasonably believed the transfer agent 
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responsible. This destroys the right the transfer agent 
decide for itself, without the risk its decision being ques- 
tioned, whose guaranty willing accept, and distinct 
step backward from the standpoint the transfer agent. 


This brings some other provisions the Uniform Com- 
mercial Code relating signature guaranties. These provi- 
sions are contained Section They define the respon- 
sibility signature guarantor and set two forms 
guaranty. The first guaranty signature which defined 
mean that the signature not forged, that the signer the 
holder has authority sign the name the holder, and 
that the signer has legal capacity sign. expressly pro- 
vided that the guaranty signature not warranty the 
rightfulness the transfer. The second form guaranty 
endorsement, which not only guaranty signature but 
also warranty rightfulness. But the transfer agent 
expressly forbidden require guaranty endorsement 
condition transfer stock. 


reason for setting two distinct forms guaranty 
apparent. has been well established the Jennie Clark- 
son Home case that the form guaranty now used universally 
covers not only forgery but also the authority and capacity 
the endorser (Jennie Clarkson Home Ry. Co., 
182 47; 571; LRA 787). The question 
whether covers rightfulness the transfer has never been 
decided, but would follow from the reasoning the Court 
the Clarkson Home case that should. Such reasoning was 
that the guarantor much better position verify the 
capacity and authority the endorser than the transfer agent. 
would appear, therefore, that these provisions the Code 
represent further backward step from the point view 
transfer agent. From the practical standpoint, the wording 
the Code would seem also eliminate reliance the mere 
signature broker under the endorsement guaranty 
signature. 


matter fact, the subject signature guaranties 
really has place exoneration statute the signature 
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guaranty intended replace other proof the rightfulness 
the transfer. signature guaranty does not make rightful 
something which may wrongful. only practical safe- 
guard the transfer agent, just endorsement note 
only practical safeguard the payee, and always subject 
the risk that the guarantor may bankrupt out 
business that the statute limitations may run out before 
the guaranty invoked. 


The idea injecting the signature guaranty into exon- 
eration statute has stirred the conflict between bankers and 
brokers the one hand and transfer agents the other hand 
the meaning the signature guaranty. The tendency 
put less responsibility the guarantor, possibly because 
the bankers and brokers are more numerous and more vocifer- 
ous than the transfer agents. opinion this wrong. 
responsible banker broker will guaranty the signature 
stranger,—the person requesting guaranty must either 
customer, which generally the case, some one in- 
troduced customer. The banker broker is, therefore, 
much better position evaluate the honesty the endorser 
than the transfer agent, whom the endorser stranger. 
Furthermore, the banker broker, although may derive 
direct pecuniary benefit from guarantying signature, does 
derive indirect pecuniary benefit providing service for 
his customer. banker broker who declined guaranty 
his customers’ signatures would lose lot customers. Com- 
pared this, the professional transfer agent derives pecun- 
iary benefit from transferring the stock other than the fee paid 
the corporation, which fee the same for fiduciary transfers 
and transfers and allows margin for taking any 
risks. And the corporation which transfers its own stock 
makes money out its stock transfer department. 


Section 8-403 the Uniform Commercial Code deals with 
the duty the transfer agent inquire into the rightfulness 
transfer stock. provides that, where the certificate 
fully endorsed for transfer, the transfer agent need not make 
any inquiry unless has notice another claim interest 
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the stock. Notice that the registered owner holds the stock 
for third person that the stock registered the name 
fiduciary does not create duty inquiry. Inquiry must 
made, however, the transfer fiduciary his indi- 
vidual capacity the transfer agent has notice that the 
proceeds sale the stock have been placed the individ- 
ual account the fiduciary are made payable cash 
the fiduciary individually, otherwise has reason know that 
the transfer for the individual benefit the fiduciary. 


obvious unfavorable comment Section 8-403 can 
made the large banks and trust companies which maintain 
stock transfer departments. they are protected the 
Code the case transfers stock fiduciaries way 
sale, they would have inquire their banking and other 
departments whether such departments have any knowl- 
edge the transfer the disposition the proceeds. 
though the Code contains definition notice organiza- 
tion Section 1-201 (27), not clear that the transfer 
department would relieved the duty inquiry this 


couple other provisions the Uniform Commercial 
Code which are unfavorable transfer agents might men- 
tioned. Under the wording Section 8-404 situation may 
arise where transfer agent may forced issue new 
certificate place lost stolen certificate without 
indemnity bond. 


Section 8-405 modifies the existing law relating lost cer- 
tificates. If, after the issue new certificate place 
lost one, the lost certificate presented bona fide pur- 
chaser, the transfer agent must register the transfer and then 
chase the holder the new certificate his transferee try 
get back. The transfer agent cannot call the original 
holder the surety the indemnity bond until apparent 
after reasonable investigation that the new certificate cannot 
recovered. This changes the present practice immedi- 
ately calling the surety make good without making any 
investigation. Also, the Code validates the lost certificate and 
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outlaws the new certificate, which contrary the view 
common law and under other statutes. 

Section 8-406, which defines the liability professional 
transfer agents and registrars, provides that such liability shall 
the same that the corporation. This would seem 
make the professional transfer agent liable for refusal 
transfer stock, which not the case common law. 

There are other sections the Uniform Commercial Code 
relating the transfer stock which, also, have been the sub- 
ject some criticism. have, however, confined com- 
ments the sections which relate directly the responsibilities 
the transfer agent. 


The foregoing comments the Uniform Commercial Code 
indicate that, the very least, Article needs rather drastic 
amendment. would seem better, however, reject Article 
completely rather than permit each state legislature tinker 
with and thereby destroy the vital element uniformity. 


Now, preliminary considering what form ideal ex- 
oneration statute should take, let examine the most frequent- 
occuring types fiduciary transfers. doing this, should 
keep mind the distinction between wrongful transfers and 
transfers breach trust. should also keep mind that 
what are trying accomplish the simplification stock 
transfers with adequate protection the transfer agent,— 
are not trying codify the complete law relating the 
subject. 


Transfer stock the name decedent the 
endorsement executor administrator. This may 
transfer the name the executor administrator such, 
the name individual, partnership, corporation who 
trustee under the will, the name guardian 
for individual. Regardless the character the trans- 
feree, the transfer agent must protect itself against wrong- 
ful transfer securing evidence that the endorser the 
executor administrator the estate the decedent. This 
more than required anyone dealing with executor 
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administrator. Perfect evidence would surrogate’s 
certificate dated the date endorsement and delivery 
the stock, but this impracticable. There some doubt that 
any statutory definition proof short this would valid, 
such statement that surrogate’s certificate dated within 
certain time before transfer would constitute such proof. The 
present practice for the transfer agent require surro- 
gate’s certificate dated within reasonable time prior the 
transfer and take the risk that the executor administrator 
may have been removed discharged prior the time en- 
dorsement and delivery. Such risk insured the signature 
guaranty, which required all cases. the signature 
guarantor unable pay up, the transfer agent can resort 
its own insurance. The transfer agent must also require 
court order where transfer without such order void. 
These requirements, which are customary and are not onerous, 
reasonably protect the transfer agent against wrongful trans- 
fer, and statute necessary either simplify such trans- 
fers exonerate the transfer agent. But statute neces- 
sary for both reasons insofar the transfer the executor 
administrator might constitute breach trust. Such statute 
should away with the necessity inquiring the nature 
the transfer the character the transferee and ex- 
amining the will any other records and securing any 
additional documents except, course, tax waiver where 
necessary. 


administrator the endorsement the executor ad- 
ministrator. are two points considered such 
transfer. The first whether the executor administrator 
may have been removed and new executor administrator 
appointed. such the case the transfer the removed 
executor administrator wrongful and void? The answer 
whose name the stock registered has the right and under 
the duty, after his removal, transfer the stock his successor, 
and makes any other transfer only transfer breach 
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trust which voidable his successor. Ownership the 

registered holder stock presumed continue until notice 

the contrary, and the transfer agent should under 

affirmative duty inquire whether the registered holder 

still acting executor administrator. this respect, there 

difference between the case where the stock registered 

the name the decedent and the case where registered 

the name the executor administrator. The second 

point whether the executor administrator whose name 

the stock registered committing breach trust mak- 
ing the transfer. this respect, the case the same where 
the stock registered the name the decedent. make 
possible, however, for transfer agent permit transfer 
without requiring evidence the appointment the executor 
administrator and without making inquiry the nature 
the transfer the character the transferee, proper 
exoneration statute essential. such statute were applic- 
able, the only requirements for transfer would signature 
guaranty and court order where transfer without court 
order would void. 


Transfer stock registered the name testa- 

mentary inter vivos trustee the endorsement the trustee. 

Such transfers are generally the form transfer 

individual, partnership corporation who may either 

purchaser beneficiary nominee. This like the case 

administrator, and wrongful transfer involved. The 

question one entirely possible breach trust. there 
were statute eliminating any duty inquire the nature 

the transfer the character the transferee and ex- 
amine the trust instrument, the transfer could made the 
endorsement the trustee with signature guaranty, and 

more. 


Transfer stock the name minor. Such 
transfer may the endorsement the minor himself 
the endorsement guardian. the former case, there 
some existing law protecting the transfer agent against any 
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subsequent avoidance the transfer even had knowledge 
that the endorser was minor. There room, however, for 
statute authorizing transfer stock minor similar 
the New York Banking Law (Sec. 134.1), which authorizes 
bank honor checks drawn minor. Although the New 
York General Corporation Law allows corpora- 
tions pay dividends minors and permit them vote, 
his stock. New York Stock Exchange has taken the lead 
advocating statute which would permit the registration 
stock the name custodian for minor, without court 
proceedings appoint the custodian the guardian the minor. 
This would allow parents invest stock for the benefit 
their children they now open savings bank accounts for their 
benefit. Such statute has merit but should not made 
part uniform exoneration act. the other case, namely, 
transfer the minor’s stock the endorsement guard- 
ian, the same considerations apply the case transfer 


Transfer stock registered the name guardian 
minor incompetent the endorsement the guardian. 
same situation exists here the case stock registered 
the name executor administrator. 


tion the endorsement officer. the transfer 
wrongful unless the endorsing officer has authority transfer 
the stock for the corporation, and protect itself the transfer 
agent must have proof such authority. This proof the 
standard proof required everyone transacting business with 
corporation,—a certified extract from the by-laws cer- 
tified resolution the Board Directors. statute should 
could properly eliminate this requirement. 


Transfer stock registered the name partner- 
ship the endorsement one the partners. the person 
endorsing the certificate was not partner, then the transfer 
get proof that the endorser was partner the time en- 
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dorsement and delivery every case partnership transfer 
impracticable that, years ago, transfer agents gave and 
adopted the practice relying solely the signature guar- 
anty. The difficulty trying cover this situation statute, 
such the Uniform Commercial Code, has been mentioned 
above. The transfer requirement mere partnership en- 
dorsement and signature guaranty cannot simplified any 
further, and, long transfer agents are willing rely 
the signature guaranty such cases, statute necessary 
desirable. 


Transfer stock registered the name principal 
the endorsement agent. Here, also, the primary risk 
that the endorser was not the agent the time endorse- 
ment and delivery, either because the principal had died had 
revoked the power attorney. such the case, 
wrongful transfer and void. The original power attorney 
plus proof that the principal was alive and that the power 
attorney was effect the time endorsement and delivery 
the only proper support for transfer agent, and 
statute could not very well authorize less proof. Under the 
present practice, transfer agents not require such stiff 
proof, and rely largely certification bank the 
signature guaranty. 


Transfer stock the endorsement fiduciary 
the individual name the fiduciary. question 
here wrongful the most such transfer may 
breach trust the fiduciary acting improperly. 
view the widespread practice, now supported statute 
thirty-four states and territories and specific provisions 
most trust instruments, registering fiduciary stock the 
name nominee there little occasion for transfer the 
individual name fiduciary. fiduciary who wants de- 
fraud his estate going transfer stock his individual name 
when can transfer purchaser and pocket the proceeds 
transfer nominee. Nevertheless, the Uniform Com- 
mercial Code (Sec. 8-403) imposes duty the transfer 
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agent inquire when fiduciary presents stock for transfer 
his individual name. There should such duty. 

The foregoing examples give idea the purpose 
accomplished proper exoneration statute. Such purpose 
should away with the duty the transfer agent 
make inquiry whether fiduciary committing breach 
trust and should exonerate the transfer agent from liability 
the beneficial owner if, fact, the transfer was breach 
trust the fiduciary. This would eliminate the annoy- 
ances, delays and hardships involved the transfer stock 
which are the basis complaints fiduciaries. This should 
the sole purpose the statute, and all other provisions relat- 
ing wrongful transfers, which are doubtful legality, sig- 
nature guaranties, and other matters should discarded. 

conclude, what form should exoneration statute take? 
opinion, the requisites for workable statute are 
follows: 


simple and short that can well under- 
stood and easily applied. Most the statutes the subject 
are too long and involved. Note that the English statute con- 
tained one short sentence. 

should confined the one purpose mentioned above. 

should avoid provocative provisions which lead argu- 
ments among lawyers, legislators, transfer agents, banks and 
brokers when considered for legislative enactment, which, 
turn, would lead different amendments different states, 
thereby destroying the most important factor all, namely, uni- 
formity. this respect, the Uniform Commercial Code fine 
example what exoneration statute should not be. 

insure widespread adoption, should patterned 
statute already familiar the legislatures many states 
possible. For instance, the adoption the Uniform Fidu- 
ciaries Act statutes similar Section that Act 
twenty-eight states means that the legislatures those states 
have accepted the policy simplifying fiduciary transfers, 
least the extent provided the Act. Also, the Uniform Stock 
Transfer Act which deals with transfers stock between trans- 
ferors and transferees, has received the unanimous approval 
the legislatures all the states (although the Uniform Commer- 
cial Code would supersede it). Would not far easier per- 
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suade those legislatures adopt simple amendment one 

these Acts than persuade them adopt brand new statute, 

particularly statute the type the Uniform Commercial 

Code? 

The Committee Simplification Stock Transfers 
Fiduciaries the American Bar Association has had under 
consideration Proposed Model Exoneration Act, but the 
members the Committee are, means, accord the 
form such Act or, indeed, the form any statute 
far devised suggested for the purpose. believe, however, 
that the Model Act far better than the Uniform Commercial 
Code, and that, with some skillful surgery, can come close 
humanly possible being workable and acceptable statute. 

believe that the laudable movement simplify stock 
transfers doomed failure unless statute devised which 
will define the responsibility transfer agent uniform 
and practical manner and which will accepted for wide- 
spread adoption the state legislatures. The great bulk 
stock transfers handled professional transfer agents. The 
stock transfer department large bank trust company 
may transfer hundreds thousands shares one day. 
may act transfer agent for hundreds corporations domi- 
ciled twenty thirty more different states. The only 
way keep the transfers rolling have single understand- 
able procedure followed the transfer clerks. The 
present variation among the several states respect tax 
waiver and court order statutes makes fiduciary transfers dif- 
ficult enough for the professional transfer agents. pile 
top this exoneration statutes varying and uncertain word- 
ing would just increase the difficulty. From another point 
view, many large corporations have separate transfer offices 
transfer agents three more different states. This situation 
presents problems notice knowledge chargeable the 
corporation and problems conflicting laws. Any exonera- 
tion statute, workable, must geared the conditions 
under which the professional transfer agents and the large 
corporations necessarily work. other words, make short, 
make simple, and above all, make uniform. 
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BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Partnership Prohibited From Recovering 
From Bank Because Manager’s 
Authority 


partnership brought suit against bank for cashing 
various partnership checks containing alterations forged in- 
dorsements the payees. The partnership was depositor 
the bank and had given its general manager wide authority 
handle financial matters for the partnership but regardless 
this authority claimed the bank was responsible for cashing 
the checks which were used for the manager’s personal account. 
The court ruled favor the bank which had been able 
show that not only did the manager have authority 
cash the partnership checks and had fact done many 
times replenish the firm’s petty cash, but also that the part- 
ners had not bothered check the bank statements which would 
have immediately indicated the presence fraud. addi- 
tion, one the firm except the manager was responsible 
for depositing checks received from customers and one kept 
track the accounts receivable. Thus, the first record 
money taken the firm came from the manager’s deposit 
slips. This made simple matter for him deposit some 
checks for the firm and endorse others over himself. The 
court reasoned that since the partnership has heavily con- 
tributed the circumstances making the fraudulent acts pos- 
sible, could not recover from the bank. Clark-Kelly Live- 
stock Auction Company Pioneer Bank Trust Company, 


NOTE—For similar decisions see Digest (Fifth Edition) 561. 
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Supreme Court Louisiana, So.2d 869. The opinion 
the court follows: 


MOISE, J.—Defendant-appellant, Pioneer Bank Trust Company, 
has appealed from judgment the district court which allowed plain- 
tiff-appellee, Clark-Kelley Livestock Auction Company, recover from 
the Pioneer Bank Trust Company the sum $6,028.41. 

Plaintiff-appellee has answered the appeal and asking this Court 
award the full amount $18,447 sued for. 

During the period with which this litigation concerned Clark-Kelley 
Livestock Auction Company, partnership composed Clark and 
Kelley, operated aucton barn Bossier Parish, Louisiana, and 
did extensive business involving great amount cash, checks and 
drafts. 

Plaintiff-appellee maintained active checking account with the 
Pioneer Bank Trust Company, Louisiana banking corporation domi- 
ciled Shreveport, Louisiana. Some months its deposits ran high 
$100,000. 

This suit the result the admitted dishonesty Daniel, 
bookkeeper and general manager. reason his embezzle- 
ment and forgery, has been convicted sentenced the state 
penitentiary. 

The money sued for alleged represented sixteen checks 
especially endorsed plaintiff defendant; bank money-order 
specially endorsed plaintiff defendant; check upon which the en- 
dorsement the payee alleged have been forged; two checks upon 
which the endorsement the payee alleged have been forged and 
upon which the endorsement the plaintiff was without authority; and 
two checks upon which the name the payee alleged have been 
erased, and the name another payee substituted—neither the orig- 
inal payee nor the substituted payee endorsing the checks. 


The gravamen contention that: 

(a) bank which diverts the proceeds check money 
order specially endorsed depositor use other than 
that said depositor liable the depositor for the amount 
such proceeds; 

(b) bank which pays check drawn depositor 
upon forged endorsement the payee the endorsement the 
depositor unauthorized agent liable the depositor for 
the amount the check; 

(c) depositor who fails examine his monthly bank state- 
ment and detect and report the bank losses resulting from 
wrongful acts his agent not estopped recover such losses 
from the bank where negligent wrongful act the bank itself, 
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without which the losses would not have occurred, was the proxi- 
mate cause thereof. 


course, all these contentions must considered from the four 
corners the record. After that examination, the Court will apply the 
law. 

The defendant bank avers that Daniel was agent; 
that his power cash checks was unlimited; that the endorsements 
placed the checks were not restricted; that plaintiff was grossly neg- 
ligent not checking its accounts irregularities; that plaintiff 
estopped from recovery because, although received its cancelled 
checks and statement monthly, did not immediately report irregu- 
larities; and that where one two innocent parties must suffer loss 
through the fault another, the burden the loss should imposed 
him who most contributed it. 

Mr. Friedman, the cashier the defendant bank, testified that 
visited place business Bossier Parish with the express 
purpose finding out the manner which plaintiff desired the account 
handled; that talked Mr. Kelley about the manner which 
the account was handled, and that Mr. Kelley introduced him 
Daniel and told him discuss that with Daniel since was their 
manager and would charge the company’s banking business, in- 
cluding deposits, withdrawals, drafts, collections, endorsements, and all 
matters connected with the account. According Mr. Friedman’s 
testimony, ordered rubber stamp plaintiff’s request and together 
with the bill turned over Daniel. The rubber stamp was the 
following words: 


“Pay The Order 
Pioneer Bank Trust Company 
Shreveport 84—450 


1111 Louisiana 1111 
All prior endorsements Guaranteed 
Clark-Kelley Auction Co. 
Route Benton, La.” 
Defendant’s evidence shows that Mr. Clark and Mr. Kelley brought 
Daniel the office the president the Pioneer Bank Trust Com- 
pany, and Daniel’s signature was added the authorization card 
(Exhibit which reads follows: 
“Name Clark-Kelley Auction Company 
“Pioneer Bank Trust Co., 
Shreveport, La. 


“In receiving items for deposit collection, this Bank acts 
only depositor’s collecting agent and assumes responsibility 
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beyond the exercise due care. All items are credited subject 
final payment cash solvent credits. This bank will not 
liable for default negligence its duly selected correspondents, 
nor for losses transit, and each correspondent selected shall 
not liable except for its own negligence. This Bank its cor- 
respondents may send items, directly indirectly, any Bank, 
including the payor, and accept its draft credit conditional 
payment lieu cash; may charge back any item any time 
before final payment, whether returned not, also any item 
drawn this Bank not good close business day deposited. 


“Address Rt. No. Benton, La.” 


Mr. Campbell, President the defendant bank, testified that 
99% plaintiff’s checks were drawn Mr. Daniel. stated that 
Daniel had restrictions placed him withdrawals. 

Mr. Kelley, partner the plaintiff company, testified that 
after was assured Daniel’s honesty never supervised his work; 
that early 1951 learned that Daniel had appropriated two checks 
his own use and had bought himself automobile, but that did 
not report the theft for several months. stated that Mr. Daniel was 
responsible for seeing that petty cash was hand all times. 
said that and Mr. Clark took Mr. Daniel the Pioneer Bank Trust 
Company sign the signature card. testified that Daniel had 
authority: 


“To sign all cow checks. had authority sign all cow 
checks payment cattle and petty cash check for $500.00. 
tried keep $500.00 the petty cash all times, and 
had right draw those $500.00 checks.” 

admitted that Mr. Daniel had authority use discretion when the 
bank employees called with respect drafts. The following testimony 
Mr. Kelley pertinent: 

“Q. Did you ever tell the bank any official the bank 
anything that Mr. Daniel couldn’t down there? Did you list 
all the things couldn’t do? No. sir, never picked out 
any particular thing and told them couldn’t it. 

“Q. other words insofar the bank concerned you 
didn’t advise them any restrictions him? No, sir.” 
(Italics ours.) 

Mr. Clark, the other partner plaintiff company, testified 
vein similar that Mr. Kelley. stated: 

“Mr. Daniel had the authority, and certainly our permission, 

make deposits the Pioneer Bank. signed checks with our 
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knowledge and authority, and handled certain other matters with 
the Bank that had been instructed either Mr. Kelley 
myself, during the period.” 


The following testimony Mr. Clark pertinent: 

“Q. But you know that Daniel has O.K’d drafts the 
Bank? Yes, sir. 

“Q. was authorized draw checks, pay drafts, the 
occasion arose, was not? was authorized endorse 
them with rubber stamp—to place that money the Bank. 

“Q. Did you and Mr. Kelley inform the Bank that this ‘is 
the man who will charge making our deposits, and attend- 
ing our endorsements, and things that nature’? Gener- 
ally, say that’s correct. told the Bank that was our 
bookkeeper and would make the deposits, would sign our checks. 

“Q. Would make the endorsements? There was nothing 
said about making the endorsements. had authority place 
this rubber stamp that was furnished these checks. 

“Q. Did you, any time, ever inform the Pioneer Bank 
Trust Company that his authority was limited placing that 
rubber stamp the checks. No, had right to. 

“Q. Now, Mr. Clark, Mr. Daniel was also authorized draw 
checks ‘Cash’ and the Pioneer Bank Trust Company 
and cash Yes, sir, insofar our ‘petty cash’ 
was concerned. 

“Q. Did you ever, any time, inform the Bank that the 
purpose the checks written ‘Cash’ and signed Daniel, 
which was cashing were for particular purpose? I’m not 
sure that ever did; but I’m sure the Bank knew what the checks 
were for. Some them, matter fact, think were pay- 
able ‘Petty Cash.’ 

“Q. Did you ever, any time, inform the Bank any limi- 
tations Daniel’s authority insofar handling your bank ac- 
count? No, sir. didn’t think was necessary.” 
ours.) 


The evidence discloses that Daniel was the defendant bank al- 
most daily connection with business. was called upon 
frequently with respect honoring draft which had been drawn 
Clark-Kelley Livestock Auction Company, and also advised the bank 
how handle dishonored and returned items. 

Mr. Harry Walker, certified public accountant employed 
plaintiff, testified that prepared operating statement, reconciled 
the bank statements, and prepared tax returns. stated that Mr. 
Daniel was the office manager and bookkeeper Clark-Kelley Livestock 
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Auction Company; that Daniel kept all records, made all deposits, and 
signed the checks. Mr. Walker kept the general ledger his office 
Bossier City, but Mr. Daniel brought him the information needed. 
did not have his possession stubs, showing the number 
checks and the amounts checks written during each month. Daniels 
gave him the cancelled checks and simply reconciled the bank state- 
ment seeing that all deposits tallied with the deposit slips. Mr. Walker 
stated that Daniel was the man who went the bank for Clark-Kelley; 
that once week Daniel drew check replenish his cash; and that 
Thursdays Daniel cashed checks weekly auctions. further stated 
that June 30, 1951, made complete audit and discovered Daniel’s 
malfeasance which had been going for nine months—September 1950 
May 1951. 

Defendant proved that beginning September 1949 returned 
plaintiff, monthly, all its cancelled checks and statement showing 
deposits and withdrawals; that this practice was continued during the 
entire life the account. comparison these cancelled checks and 
statement with plaintiff’s check stubs would have disclosed that Daniel 
had not deposited the checks herein involved. For example, during the 
month September 1950, Exhibits No. and No. were cashed. They 
were checks issued Clark-Kelley Livestock Auction Company, paid 
the defendant bank September 1950, and returned the plaintiff 
company October 1950. Another check, Exhibit No. was cashed 
the bank October 1950, and returned plaintiff November 1950. 
examination these cancelled checks returned monthly would have 
disclosed Daniel’s malfeasance from the very beginning. What can 
said with respect the above exhibits can said with respect 
each check herein involved. The record shows that most these checks 
were cashed the paying teller’s window and that placed the bank 
stamp the checks showing that they were cashed. 

According the testimony Mr, Walker and Mr. Clark, there was 
bound variation between the actual condition the accounts 
receivable and the total thereof given Mr. Walker Daniel. Had the 
accounts receivable been compared any time with the figures given 
Mr. Walker, Daniel would have been exposed. such comparison 
was made. Whose duty was make such comparison? 

Until Daniel actually listed the money deposit slip, there was 
record Clark-Kelley Livestock Auction Company ever having re- 
ceived it. Until went deposit slip was entered the cash-book, 
there was nothing for Walker, Clark Kelley check against. simple 
audit, independent Daniel, would have disclosed his dishonesty, but 
these partners permitted themselves his mercy the state 
accounts receivable. 

Defendant proved that Daniel handled the entire banking 
account plaintiff; that signed the company’s checks, made deposits 
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and withdrawals, endorsed checks for plaintiff, O.K’d drafts which were 
drawn plaintiff, cashed checks account for 
needed money petty cash the operation plaintiff’s business; and 
that since there was never any objection plaintiff, defendant was led 
believe that Daniel was fully authorized handle plaintiff’s account. 

reading the testimony Mr. Clark and Mr. Kelley clearly shows 
that their conduct was such lead the bank believe that Daniel 
was empowered handle their bank account. 

the case Airey Company Okolona Savings Institution, 
La.Ann. 1346, this Court held: 


“While plain that plantiffs have met with serious 
loss this venture, and that their confidence has been grossly 
abused, fail see how, under the evidence, this breach 
confidence can possibly brought home the defendant, who 
has, believe, discharged every obligation imposed upon 
the contract, which was correctly understood its officers, 
and cannot, therefore, held responsible for the shortcomings 
Ward, for the misplaced confidence plaintiffs either Ward 
Seymour.” 


Herbert Langhoff, 185 La. 105, 168 So. 508, 510, this Court held: 


“The rule well established this state and elsewhere that, 
person his conduct and course dealings leads others 
believe that certain party his accredited agent, estopped 
from denying the agency when the rights third persons become 
involved through the acts and conduct the ostensible agent. 

“The doctrine ‘agency estoppel’ well recognized. But, 
stated Corpus Juris, vol. 70,p. 461; doctrine 
estoppel involves only apparent ostensible agency, which exists 
where the principal intentionally, want ordinary care, 
induces third persons believe another his agent although 
did not fact employ him. third persons, the distinction 
between actual and apparent ostensible agency unimportant 
the liability the principal and agent the same either 
case, but between the parties themselves, course, the osten- 
sible agent agent all. Apparent ostensible agency 
merely agency estoppel and more strictly accurate say 
that liability arises from the acts so-called agent, not because 
there any agency but because the principal will not permitted 
deny The same work, volume 212, 574, says: 

authority act agent may conferred 
the principal affirmatively intentionally lack ordinary 
care, causes allows third persons act apparent 
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Plaintiff estopped deny the authority Daniel. Both members 
the partnership were experienced business men, and had they exer- 
cised ordinary precautions they could have avoided situation such 
this. Can anyone recover because condition was instrumental 
producing? 


well-established rule equity applicable here, e., that 
‘where one two innocent parties must suffer loss through the 
fraud another, the burden the loss should imposed him 
who most contributed Thompson Hibernia Bank Trust 
Co., 148 La. 57, 58, So. 652. See, also Haley Woods al., 
163 La. 911, 113 So. 144; Brooks-Scanlon Co. Illinois Central 
Railroad Co., Cir., 257 235; Boatsman Stockmen’s National 
Bank, Colo. 495, 138 764, L.R.A.,N.S., 107; Crippen, Law- 
rence Co., American National Bank, Mo.App. 508; Stout 
Benoist, Mo. 277, 281, Am.Dec. 466. (Italics ours.) 

“We are the opinion that under the facts and circumstances 
this case the carelessness, negligence, and laches the plaintiff 
are the direct and proximate cause the loss, and, therefore, 
estopped from claiming reimbursement from the Gretna Trust 
Savings Bank, Liquidation.” Young Gretna Trust Savings 
Bank, 184 La. 872, 168 So. 85, 90. See, Ideal Savings Home- 
stead Ass’n Kerner, 208 La. 513, So.2d 200. 


The above doctrine was further enunciated the case Whittington 
Co. Louisiana Paper Co., Ltd., Inc., 224 La. 357, So.2d 372,375, 
follows: 


“All the facts and circumstances this case convince 
that, although the defendant was perhaps negligent remiss 
not making the rental payments the manner prescribed the 
leases, was the carelessness, negligence, and laxity the plain- 
tiff which enabled Flournoy continue his misappropriations for 
long period without detection, and the equitable doctrine 
that, between two innocent persons, the one who most con- 
tributed the loss should bear the consequences applicable 
this case. Young Gretna Trust Savings Bank, 184 La. 872, 
168 So. 85. 

“To there can question that the carelessness, negli- 
gence, and laxity the plaintiff contributed great degree 
its loss that now has right reimbursed the de- 
fendant for its loss. Pearlstone-Ash Grocery Co. Rembert 
Nat. Bank Longview, Tex.Civ.App., 185 S.W.2d 559; Safeway 
Stores, Inc., King Lumber Co., Cal.App.2d 17, 113 
ours.) 
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are the opinion that, under the facts and circumstances this 
case, one the equitable rules applicable here, and that is, 
where one two innocent parties must suffer loss through the fraud 
another, the burden the loss should imposed him who most con- 
tributed it.” Thompson Hibernia Bank Trust Company, 148 La. 
57, So. 652; Haley Woods, 163 La. 911, 113 So. 144; Young 
Gretna Trust Savings Bank, 184 La. 872, 162 So. 85. Therefore, the 
partnership estopped from claiming reimbursement from the Pioneer 
Bank Trust Company. 

The conclusion which have reached renders unnecessary con- 
sider other questions presented. 

For the reasons assigned, the judgment the lower court reversed 
and set aside, and plaintiff’s suit dismissed its cost. 


Joint Tenant Not Entitled Bank Account 


Although there are many cases every month involving the 
ownership funds deposited joint accounts occasionally 
opinion written which reviews the law touching this 
subject and which therefore particular importance the 
banking industry. The Supreme Court Appeals Vir- 
ginia has written such opinion. The set facts the case 
was fairly standard. Prior his death elderly man in- 
structed his bank change his account the name himself 
and his daughter “subject the check either the 
survivor.” After reviewing the law various jurisdictions 
the court ruled that whether not there was gift the 
funds the account the daughter depended upon the father’s 
intent and substantial proof that gift was intended had not 
been presented. Moreover, the Virginia statutes relating 
deposits the names more than one person not bear 
the question ownership but are protect banks paying 
out funds from joint accounts. King Merryman, Supreme 
Court Appeals Virginia, S.E.2d 141. The opinion 
the court follows: 


NOTE—For similar decisions see Digest (Fifth Edition) 445.2 
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SPRATLEY, J.—Americus Dodson died November 20, 1951, 
eighty-four years age, leaving seven adult children surviving. For 
period more than two years prior his death, had been 
enfeebled condition, and required the help his children from time 
time. November 1951, when had reached the condition 
where his children felt that they could longer care for him, was 
carried ambulance from his home hospital where remained 
until his death. 

Dodson’s wife died May 1949, which time there was joint 
savings account their names The First National Bank Alexan- 
dria. the 24th day May, 1949, the decedent signed writing ad- 
dressed the bank, reading follows: 

“You are hereby authorized and requested change the savings 
account No. 533, now standing name Dodson joint 
account myself and daughter, said account read Dodson 
Mrs. Lottie King, and subject the check either the 
suurvivor.” The account amounted $1,642, and checks were 
drawn prior the death Dodson. 

July 18, 1951, Dodson executed his last will and testament, leav- 
ing all his property every kind and description wheresoever situated 
his seven children named therein, share and share alike. The ap- 
pellant was named executrix and authorized sell the real estate and 
divide the proceeds among his children. 

The will was duly probated November 30, 1951, and Lottie King 
non-resident, qualified executrix, jointly with her sister, Blanche 
Merryman, resident administratrix, with the will annexed. Sub- 
sequently, Lottie King filed unsigned final account, which she 
reported only the proceeds from the sale the real estate the de- 
ceased. Mrs. Merryman did not join the report. Five the children 
the deceased, including Mrs. Merryman, filed exceptions the ac- 
count the executrix the ground that the latter had failed account 
for the sum $720, money which the deceased had his home the 
time left the hospital; and had likewise failed account 
for the $1,642, which was deposit the bank, the names 
Dodson and Lottie King. They contended that Mrs. King had 
taken possession the money left the home, and that the deposit 
the savings account was made the joint names merely for the purpose 
enabling Lottie King draw matter convenience for 
the benefit Dodson while was sick and enfeebled. 


the hearing before the Commissioner Accounts, all the 
children the deceased testified. Mrs. King declared that May 
24, 1949, she went the bank with her father when his savings account 
was transferred their joint names, and said her that time: 
“If anything happened him the money would mine.” She said 
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was not then “infirm condition;” that, November 1951, 
much for handle;” that then gave her his bank book and poc- 
ketbook, and said: “This all yours.” said nothing indicate how 
his hospital expenses were paid. She knew had other money 
income, except monthly retirement check $60, which used for 
ordinary living expenses; and that she was pay the hospital expenses 
but expected repaid out the money his savings account. After 
the death her father, Mrs. King had the bank transfer the account 
her name. 


Mrs. Murphy, sister Mrs. King, said she was present when her 
father was taken the hospital, saw him give his bank book Mrs. 
King, and heard him say that “it was all hers.” Later she testified that 
all she heard him say her sister was “Here the bank book.” 
father had never told her about the money the bank and she did 
not know anything about it, the circumstances under which was 
deposited. 


Mrs. Webster testified that after her mother died, she went with Mrs. 
King “to the bank have her name put the book that Daddy 
when got couldn’t get the bank get any money, she could 
draw for him.” She went his house the night before went 
the hospital and found him ill that hardly knew her her 
brother, Wallace. After her father went the hospital, she told Mrs. 
King she would help pay the hospital bills, and the latter replied: “No, 
Daddy has enough money carry him while yet.” 


Mrs. Catherine Tarsenko said that while she stayed her father’s 
home during February and March, 1951, she discussed his action with 
respect changing the names his savings account, and “He told 
that the reason that was changed was case there was nobody there 
and Lottie would there, that was used only for the hospital 
for doctor’s bill, nothing else.” 


There was evidence which fully and conclusively showed that the 
deceased had sum money his home the time his death, and 
that Mrs. King admitted, the presence all his children the 
time his will was read subsequent his death, that she had found $720 
cash among his effects. The admission was denied appellant. 


The Commissioner Accounts sustained both the exceptions 
the report the executrix, and directed that account, executed 
both the executrix and administratrix, a., should submitted, 
which the sums mentioned should credited the estate the 
deceased. 


Mrs. King excepted the findings the Commissioner, and her 
exceptions came heard before the Circuit Court. The Court, 
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being the opinion that the exidence and the law fully supported the 
findings fact and the conclusions law the Commissioner, ratified 
and confirmed all respects. The appellant duly noted her ex- 
ceptions and perfected this appeal from that order. 


Appellant her brief assigns three grounds error the ruling 
the court. She contends (1) that the court erred failing hold, 
matter law, that the ownership the funds the bank. savings 
account passed her the survivor the death her father 
virtue the form the deposit; (2) that the court erred failing 
hold, matter law, that the evidence plainly showed that the 
deceased made her gift causa mortis the bank account; and (3) 
that there was evidence show that she found $720 belonging 
the deceased his home after his death. 


view the overwhelming evidence that Mrs. King had found 
and taken possession least $720 the funds the deceased, coun- 
sel for appellant abandoned the assignment error relating these 
funds when the case was argued before us. 


support her first assignment error, appellant relies 6-55 
the Code Virginia, and the case Deal’s Administrator Mer- 
chants’ Mechanics’ Savings Bank, 120 Va. 297, S.E. 135, L.R.A. 
1917C, 548, decided 1917. 


The question whether the funds joint savings bank account with 
survivorship clause belong the survivor the death one the 
parties has been the subject much legislation and litigation all 
the States. are told that every State, except Kentucky, has enacted 
statutes regulating the payment joint accounts opened the name 
two more persons. not controverted that such statutes, 
usually found banking codes, were originally adopted for the pro- 
tection the bank, that could make payment the survivor 
the joint account without being liable the estate the deceased 
depositor. Later, when cases arose involving the rights the depositors 
between themselves, some the States enacted statutes provide 
conclusive rebuttable presumptions such rights. For more than 
half century, the courts this country have struggled discover 
whether joint deposit bank account with extended right sur- 
vivorship, sometimes called “poor man’s will,” gift, trust 
contract, joint tenancy, testamentary disposition. 


Exhaustive annotations the subject “Gift trust deposit 
funds belonging depositor bank account the name himself 
and another,” are contained A.L.R. 189; Moskowitz Marrow, 
251 N.Y. 380, 167 N.E. 506, A.L.R. 881; 103 A.L.R. 1140; Rhorbacker 
Citizens Bldg. Ass’n Co., 188 Ohio St. 273, N.E.2d 751, 185 
993; and Beach Holland, 172 Or. 396, 142 P.2d 990, 149 A.L.R. 879. 
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See also Michie Banks and Banking, Volume 5A, Permanent Edition, 
chapter 46; Am.Jur., Banks, page 300, 426, seq.; Banks 
and Banking, 286, page 595, 286. 


this case, must remembered that the savings fund account 
question originally belonged the deceased, and the survivor 
the joint account entitled it, must have passed somehow her 
from the deceased. The appellant makes claim valid considera- 
tion for the transfer. the survivor, she first bases her title upon the 
statute view the form the deposit. Secondly, she claims the 
fund gift. Her contentions will considered that order. 


The deposit May 24, 1949, accordance with instructions 
the deceased, was made statutory form. expressly authorized 
the bank credit the funds the joint account himself and daughter, 
and that made “subject the check either the survivor.” 
That all the deceased requested the bank. His written instruction 
merely directed that either the depositors the survivor should 
allowed withdraw funds the account. does not contain 
language from which presumption intention create joint 
tenancy, with the incident right survivorship, might flow. does not 
contain any language showing that was his intention understand- 
ing that his daughter should take title the fund any portion 
thereof his death. 


Virginia Code, 6-55 similar statutes the same subject 
many the States. contained our Code the chapter entitled 
“Banking and Finance”, and reads follows: 


6-55. Deposits names two more persons, survivors; 
how discharged.—When deposit has been made, shall hereafter 
made, any bank trust company transacting business this State, 
under the names two more persons, payable either, payable 
the survivor any survivor, such deposit, any part thereof, 
any interest dividend thereon, may paid any such persons, 
whether the other others living not, and the receipt ac- 
quittance the persons paid shall valid, sufficient and com- 
plete release and discharge the bank trust company for any pay- 
ment made. The term ‘deposit’ shall include certificates deposit, 
heretofore and hereafter issued.” The last sentence was added 
amendment 1954, Acts 1954, chapter 11. 


The statute was first enacted 1912, entitled “An Act relative 
payment and custody deposits two more names.” Acts 1912, 
chapter 299, Pollard’s Code, Biennial, 1912, Supplement Part page 
348. With slight changes, remains substantially the same the 
present time. establishes presumption the ownership the 
money between two persons named joint savings account, with 
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without extended right survivorship. manifestly for the 
protection the bank and not declaratory the rights the depositors 
the fund between themselves. Each depositor merely given 
the right receive payment out the funds from the bank during 
his lifetime, and the survivor the right after the death the other 
person. The bank discharged from liability for any payment 
made. 

the absence statutory provision establishing the rights 
the depositors between themselves, generally held that questions 
presented the ownership the fund must determined the 
light common law principles under the circumstances attending the 
deposit. that determination, the intention the depositor 
primary and controlling factor. Am.Jur., Banks, 426, page 300; 
C.J.S., Banks and Banking, 286, page 595. 

Deal’s Administrator Merchants’ and Mechanics’ Savings Bank, 
supra, appeared that Mrs. Deal “sent for friend and requested him 
deposit her money bank, saying that she did not expect live 
long, and that she wanted the money her sister, Ellen 
Holland, when she died. The friend told her that could deposit the 
money her name that would her sister her death, and 
that should put the bank book that way. pursuance this 
understanding,” the money was deposited the bank “on savings ac- 
count the credit ‘Martha Deal Ellen Holland.’ the 
time the deposit was made the receiving teller the bank explained 
that the deposit was joint account, and that either the parties 
named could draw the money any time, but that was necessary 
bring the pass book the bank.” 

The court, commenting the facts, said: 

“That this joint deposit was made with the understanding that the 
balance thereof, not checked out during the joint lives the two 
depositors, was become the property the survivor satisfactorily 
appears. 

are the opinion that, under the facts this case, the effect 
the deposit Mrs. Deal the joint credit herself and her sister 
was create contract relation between the bank and the two joint 
depositors, under which the amount the credit the account 
became the property Ellen Holland the survivor decedent 
and herself. 


“Therefore, when the deposit this case was made Mrs. Deal 
for the joint benefit herself and Mrs. Holland, legal effect loan 
was made decedent and Mrs. Holland the bank, and the bank 
was the debtor them, and they creditors the bank, the amount 
such deposit. was pure contractual relation, and question 
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gift trust arises determining the rights the parties under 
such contract.” 

The court relied upon Chippendale North Adams Savings Bank, 
1916, 222 Mass. 499, 111 N.E. 371, which similar language was used. 
After the decision the Chippendale case, supra, the Massachusetts 
court several later cases modified its views, holding that order 
vest the survivor with the ownership the account there must shown 
intention make gift, and that when such intention established 
the gift effected through the instrumentality the contract between 
the bank and the depositors. Bradford Eastman, 1918, 229 Mass. 
499, 118 N.E. 879; Battles Millbury Sav. Bank, 1924, 250 Mass. 
180, 145 N.E. 55; Goldston Randolph, 1936, 293 Mass. 253, 199 N.E. 
896, 103 A.L.R. 1117; Buckley Buckley, 1938, 301 Mass. 530, 
887; and Castle Wightman, 1939, 303 Mass. 74, N.E.2d 436. 

Goldston Randolph, supra, was “made clear that the trans- 
action rests for its efficacy upon the intention make gift.” Note 
Am.Jur., Banks, page 308. 

The courts several States have upheld the right codepositor 
the theory that under the contract between the depositor and the 
bank, the codepositor entitled the deposit the death the 
original depositor. Matthew Moncrief, 1943, U.S.App.D.C. 
135 F.2d 645, 149 A.L.R. 856; Winkler’s Estate, 1942, 232 Iowa 
930, 153; Bennett Bennett, 1942, Ohio App. 187, 
N.E.2d 614. 

other States the right codepositor the balance remaining 
deposit after the death the depositor, the theory that under the 
contract between them and the bank, the balance should pass the 
survivor, has been denied. Cerny Cerny, 152 Fla. 333, 
777; Northcott Livingood, La.App., 1942, 401. 

See also Green Comer, 193 Okl. 183, 141 258; and 
Steiner Fecycz, 1942, Ohio App. 18, N.E.2d 617, for discussions 
the contract theory applied joint bank accounts. 

the recent case Murray Gadsden, 1952, U.S.App.D.C. 
38, 197 F.2d 194, A.L.R.2d 554, the evidence showed that Emma 
Murray signed instrument declaring her savings account build- 
ing and loan association thereafter joint account the name 
herself and her sister, Vellmar Gadsden, “subject order either, 
and the balance death the survivor.” Upon the death Mrs. Mur- 
ray, her sister claimed the balance the account the ground that 
there was understanding that the sister would share the money 
with other sisters. The court, said, under the principles established 
the decisions the Maryland Court Appeals that any interest 
Mrs. Gadsden arising upon the death the depositor was precluded 
failure comply with the statute wills; that immediate effec- 
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tive interest was not created contract trust; that the parol 
evidence rule did not forbid inquiry into the object the depositor 
executing the writing directing the joint account; and that the evidence 
showed that the arrangement had been made merely for the con- 
venience the depositor. 

See Whalen Milholland, 1899, Md. 199, 45, L.R.A. 
208; and Coburn Shilling, 1921, 188 Md. 177, 761. each 
these cases the Maryland court held that even the form the deposit 
contained language which could thought raise presumption that 
trust was created, could rebutted proof tending show that 
the arrangement the deposit was only for the convenience the 
person depositing the money. 

number jurisdictions the courts have upheld the right 
codepositor the funds joint deposit, the theory that the 
deposit represents joint tenancy. Wisner Wisner, 1918, W.Va. 
S.E. 802; Annotations A.L.R. 203; A.L.R. 891; 185 A.L.R. 
1007; and 149 A.L.R. 890. 

several jurisdictions, this result reached virtue statutory 
enactments. Massey Cullen, 1932, 145 Misc. 655, 260 N.Y.S. 120; 
Marrow Moskowitz, 1931, 255 N.Y. 219, 174 N.E. 460; Maurice 
Coleman, 1942, Cal.App.2d 340, 511; Manufacturers Nat. 
Bank Schirmer, 1942, 303 Mich. 598, N.W2d 908; Per- 
rone’s Estate, 1950, N.J. 514, A.2d 518; Annotations A.L.R. 
1013 and 149 893. 

the construction the New York statute, subdivision 239, 
New York Banking Law, McK.Consol.Laws, was held Marrow 
Moskowitz, supra, that the effect the creation deposit the 
the statutory form raise presumption that the depositors are joint 
tenants, and this presumption becomes conclusive upon the death 
one the survivors any moneys then left the account; but 
continues rebuttable any moneys previously withdrawn; and that 
the facts with regard the depositor’s intention regard thereto may 
shown extrinsic evidence. 


the case Perrone’s Estate, supra N.J. 514, A.2d 524], 
Chief Justice Vanderbilt, speaking for the court, held that the presump- 
tion raised the New Jersey statute, R.S. 17:9A-218, N.J.S.A. was 
not conclusive. said that the statute “lays down rule evidence 
rather than substantive law. Words joint tenancy common 
ownership merely constitute presumptive evidence interest 
survivorship which stands until overthrown proof contra”, rea- 
soning applied the Court Errors and Appeals New Jersey, 
case which construed two former statutes that State, substantially 
similar the one then under review. Stiles Newschwander, 140 
N.J.Eq. 591, 594, 767, 769. 
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Virginia, survivorship, between joint tenants, abolished 
§55-20, except executors trustees, and “an estate con- 
veyed devised persons their own right when manifestly ap- 
pears from the tenor the instrument that was intended the part 
the one dying should then belong the others.” 55-21 Code 
Virginia. 

Here, such intention manifestly appears, either from the tenor 
the written instruction given the bank, nor upon the mere form 
the deposit. 

come next the second contention the appellant that the 
evidence establishes gift causa mortis the bank account. 

There are two kinds gifts: gifts simply called, gifts inter vivos, 
and gifts causa mortis, those made apprehension death. Ap- 
pellant does not claim gift the first class. Thus, our consideration 
will devoted the latter class which the distinctive elements 
are well settled. Thomas’ Adm’r Lewis, Va. S.E. 389, 
L.R.A. 170, Am.St.Rep. 848; Snidow Brotherton, 140 Va. 187, 124 
S.E. 182, A.L.R. 1246. 

gift causa mortis gift personal property made party 
the expectation death, then imminent, and upon the essential 
condition that the property shall belong fully the donee case the 
donor dies anticipated leaving the donee surviving him, and the gift 
not the meantime revoked.” M.J., Gifts, 34, page 209. 

Grace Virginia Trust Co., 150 Va. 56, 142, S.E. 378, 381, dealing 
with the subject gifts, Judge Burks said: 

gift will not presumed merely from the relationship the 
parties the existence motives for making it. every instance, 
the burden upon the donee establish the gift.” (Italics added.) 

See Matthews Hanson, 145 Va. 614, 620, S.E. 568; Knight 
Mears, 156 Va. 676, 680, 159 S.E. 119; M.J., Gifts, pages 185 seq. 


Am.Jur., Gifts, 21, pages 738 and 739, this said: 


“Tt well settled that there must clear and unmistakable in- 
tention the part donor make gift his property order 
constitute valid, effective gift inter vivos causa mortis.” 

Gift, page 836, under the heading, “Deposit 
Names Donor and Donee”, this said: 

“Where the deposit person the name himself and 
another, not his wife, the presumption that was done for the pur- 
poses convenience only, and this presumption strengthened the 
illness infirmity the depositor. 

“In determining whether there was completed gift, the fact that 
the bank would justified paying the depositor not conclusive 
and immaterial that the bank paying the deposit protected 
statute; stated Banks and Banking 286, statutes merely protecting 
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the bank not change affect the title to, rights joint deposit.” 

Am.Jur., Banks, 427, page 301, find this statement: 

“To constitute deposit the name the depositor and another 
valid gift, there must intention make the gift; there 
such intention, the survivor not entitled the fund the theory 
now under discussion.” 

428 the same treatise, page 302, this said: 

“The rule sustained majority cases that the mere fact 
that money deposited the account the owner ‘and’ another, 
the owner, ‘or’ another, does not show intent make gift. 
cording the view thus taken, deemed that such form deposit 
entirely consistent with desire the part the owner give his 
codepositor authority withdraw money for the 

The facts the cases Thomas’ Adm’r Lewis, supra; and Snidow 
Brotherton, supra, relied appellant, are essentially different 
from those the instant case. 

the first named case, Thomas, under apprehension imminent 
death, gave his daughter, who lived with him and devotedly cared 
for him, the manual constructive possession all his bank books, 
and the keys his vault, which contained other personal property, 
and told her, the presence credible witness, that was “hers 
case his death.” died few hours thereafter. 

the Snidow case, supra, Carter was fatally injured while 
work. While arrangements were being made carry him 
hospital for treatment, gave his trunk key Bobbitt, superintendent 
the corporation which was employed, told Bobbitt that he, 
(Carter) died wanted Anna Brotherton have everything had; 
and that his trunk would found his bank book, bonds, receipts, 
papers and other things, all which wished Anna have, and re- 
quested Bobbitt see that his wishes were carried into effect. All this 
was corroborated disinterested witness. Carter died few hours 
later the hospital. had wife and had lived the house 
the father the child, who was five years old, and had expressed his 
great affection for her. held that the evidence was sufficient 
show valid gift causa mortis. 

sufficient say that there evidence that Americus 
Dodson anticipated death, made gift expectation imminent 
death. Moreover, the evidence and circumstances deny any intention 
make gift his property his daughter. 

will noted that the Deal case, supra, the court repeatedly 
said that its conclusion was based the peculiar facts that case. 
pointed out the understanding the depositors, the understanding 
agreement with the bank, and the relation thereby created between 
the bank and the two joint depositors. The undisputed evidence clearly 
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showed that Mrs. Deal intended make, and did make, deposit con- 
tract with the bank that upon her death the balance remaining the 
account should become the property her sister. the present 
case understanding agreement was had with the bank other than 
that the joint account should “subject the check either 
the survivor.” The bank was not instructed that the part the 
one dying should then belong the other. 

seems well settled that bank account may fixed that 
two persons shall joint owners thereof during their lives, and the 
survivor take the death the other. This may depend upon the 
terms the deposit, that the contract made with the bank, upon 
the intention the depositors disclosed their declarations, oral 
written. 

Had Dodson intended that his daughter should have the fund 
the joint account, before after his death, could have pro- 
vided appropriate action instrument. 

significant, think, that about two and one-half years after the 
savings account was changed the joint names the deceased and 
his daughter, Lottie King, made will which left all his 
property every kind and description wheresoever situated his child- 
ren, share and share alike. 

May 24, 1949, merely said Mrs. King that anything hap- 
pened him, the money would hers. This was not gift prae- 
senti. did not confer possession the money until the donor’s death. 
was most only abortive testamentary act and not gift. 
also significant that the deceased did not turn the passbook over Mrs. 
King May 24, 1949, but handed her, together with his poc- 
ketbook, more than two years later, while waiting for ambulance 
take him the hospital. 

According Mrs. King, had other funds income save 
small monthly retirement payment; had been feeble for several 
years; was being taken hospital where his movements would 
limited; and knew that his necessary hospital, drug, and nurse ex- 
penses would have paid. Mrs. King said she knew this too, and 
expected that such expenses paid her would repaid from the 
savings account. 

The facts and circumstances evidence are sufficient sustain 
the Commissioner’s finding, approved the trial court, that the de- 
ceased put the savings account the joint name himelf and daughter 
matter convenience. The Commissioner had the opportunity see 
and hear the witness. was free weigh the evidence and reject 
the testimony witness, even though not directly contradicted, when 
was contrary circumstances given evidence, contained contra- 
diction connection with other circumstances evidence, which ex- 
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cited suspicion its truth. The uncertain, confusing and contradic- 
tory testimony the plaintiff herself sufficient cast doubt upon 
its credibility. The evidence the appellees and the surrounding facts 
and circumstances all point the conclusion that the Commissoner and 
trial court reached correct conclusion. 

are not unmindful that the great mass decisions relating 
the subjects herein considered there not only much conflict; but that 
there are cases which some courts have reached conclusion differ- 
ing from our determination. However, each the decisions must 
considered relation the peculiar facts each case and the law 
the jurisdiction wherein was reached. 

fully competent for the General Assembly Virginia pro- 
vide statute what presumptions, any, shall arise the prop- 
erty rights survivor the funds joint savings account upon 
the death his codepositor. the absence such statutory pre- 
sumptions, adhere the rule that when person deposits his money 
bank the credit himself and another, payable the order 
either, the survivor them, the rights and interests the depositors 
between themselves are dependent upon the question whether the 
owner the money intended make gift the other, whether the 
account was entered joint form accordance with contract for 
other purposes. 

For the reasons stated, are opinion affirm the judgment 


the trial court. 
Affirmed. 


Loss Original Note Prevents Bank From 
Foreclosing Realty 


Although seems happen rather infrequently modern 
commercial banking practice, sometimes original papers are 
lost. one recent case such loss prevented bank from 
realizing its security foreclosing mortgaged property. 
1926 defendants, husband and wife, executed note the 
bank secured mortgage property owned only the 
wife. When the bank tried foreclose the mortgage 1946 


NOTE—For similar see Digest (Fifth Edition) 895. 
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attached its complaint copies the note and mortgage. 
The court ruled, “It was incumbent appellee (bank) pro- 
duce the original $4,000 note make satisfactory explana- 
tion for failure so. Not having done so, was reversible 
error for the trial court enter the decree foreclosure against 
the wife.” Downing First National Bank Lake City, 
Supreme Court Florida, So.2d 486. The opinion 
the court follows: 


DREW, C.J.—Appellants, Downing and his wife, Anna 
Downing, February, 1926, executed jointly appellee bank $4,000 
note secured mortgage property the title which was the 
wife. June, 1939, $2,828 remained due the note and take the 
accout “past due status,” the husband, alone, executed new note 
appellee for that sum payable July 1939. Under the date November 
28, 1939, appellants jointly executed instrument assigning appellee 
all their right, title and interest insurance policy the amount 
$5,000 the life the husband, which the wife was the beneficiary. 
March, 1941, the bank was named beneficiary the policy itself. 


February, 1946, the appellee brought suit foreclose the original 
mortgage and note, attaching the complaint copies both instruments. 
October, 1952, the complaint was amended base the cause action 
upon the new note signed only the husband, alleging that without im- 
pairment the original debt the husband signing the note “further 
bound the defendants pay said amount $2,828.00.” 

the amendment appellee with reference the insurance policy 
alleged that “in order keep said policy effect payment premiums 
was necessary; that defendants failed pay the same due and 
order protect the parties hereto,” the plaintiff paid premiums amount- 
ing $3,900, and that such payments were “in truth and fact, equity, 
further advance said original note and mortgage.” was 
also sought for costs and attorney‘s fees for services foreclosure 
the mortgage and for other alleged debts the husband not here 
question. 

Hearings were held before special examiner. these hearings, the 
appellee did not introduce into evidence the original note and mortgage 
nor make any accounting for the failure produce these instruments. 
However, the $2,828 note signed only Mr. Downing was received 
evidence. 

The only witness was the cashier for the bank. With reference 
circumstances surrounding execution the $2,828 note, the cashier’s 
testimony not clear but did state that this note was accepted 
the bank under agreement with Mr. Downing that the original $4,000 
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note and mortgage would collateral for the note. this connection, 
just how Mr. Downing could put property the bank, which the 
mortgage obviously was, security for the note, fail see. 

The insurance policy and its assignment appellee also were re- 
ceived evidence. Concerning these instruments, the cashier testified 
part follows: 


“Q. was your understanding then that time that the 
policy was taken out and delivered the Bank further 
security for the indebtedness that Mr. Downing had the Bank 
the time? (Italics added.) That’s true.” 

Later testified about the insurance policy follows: 

“Q. you know whether not this was intended 
collateral for any debts that Mrs. Downing might owe the Bank? 
That was for either both them. 

“Q. Was that agreement made with Mr. Downing? 
don’t now, wasn’t present. 

“Q. You don’t know whether not she agreed that 
not? She signed it. 

“Q. She signed what? Whatever you call it, the change 
beneficiary. 

“Q. Would you know whether not her agreeing the 
change beneficiary the insurance policy that was in- 
tended collateral for both her debts and Mr. Downing’s 
debts, just Mr. Downing’s debts you know? 
wasn’t present the signing this but understanding was 
that covered all the debts the Bank Mr. Downing 
Mrs. Downing, that’s what presumed be.” 


Pursuant report the special examiner, who made findings 
fact, the trial court, among other things, ordered that both Mr. and 
Mrs. Downing pay the sum $2,828 principal and $6,996.05 accrued 
interest plus attorney’s fees, and the sum $3,476.27, being the amount 
premiums the insurance policy paid the bank, plus interest 
thereon the amount $1,885.07, but failed allow appellants any 
credit for the cash surrender value the policy held appellee; and 
the court further ordered that all such sums were lien upon the prop- 
erty the wife and directed that such property sold satisfy said 
decree. 

Appellants urge that the decree for the $2,828 plus interest erron- 
eous because there was failure produce the original $4,000 note 
account for its absence; and that was error charge the property 
the wife with debt for insurance premiums paid appellee. 

was incumbent appellee produce the original $4,000 note 
make satisfactory explanation for failure so. Not having 
done so, was reversible error for the trial court enter the decree 
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foreclosure against the wife. Lenfesty Coe, Fla. 363, So. 277, 
where held such failure precluded the entry valid decree and 
could raised the defendants even though decree pro confesso had 
been entered against them. See also Johns Supply Co. McNeeley, 
125 Fla. 306, 169 So. 732, 734, where said: 


Weare cognizant the fact that has often been held 
that the master’s report should show the production the orig- 
inal note cases where suit note. See Lenfesty Coe, 
Fla. 363, So. 277; Scott Taylor, Fla. 612, So. 30; Fidel- 
ity Deposit Co. Maryland Aultman, Fla. 228, So. 991; 
International Kaolin Co. Vause, Fla. 505, So. 360. 

“In Scott Taylor, supra, held: 

mortgage executed security for the payment nego- 
tiable promissory note mere incident and ancillary such 
note. When comes the payment thereof, the rights the 
parties thereto, well third persons, are governed the 
rules relating negotiable paper; other words, payment 
any one other than the holder the negotiable instrument 
the risk the payer and binding upon the holder the paper 
only where express implied authority receive such payment 
established the person making the same. Hence payment 
negotiable note secured mortgage the mortgagor 
his grantee, where made the original mortgagee who not 
possession the note and mortgage, not binding upon as- 
signee thereof before maturity who was possession the 
the time such payment, unless had expressly impliedly 
authorized such payment.’” 


With reference the insurance policy, under the decree entered 
the court, the appellee bank the following position: The bank 
still holds the insurance policy which has minimum cash surrender 
value $2,389.20, and the owner thereof reason having as- 
signment from the assured and being the beneficiary. addition, un- 
der the order the court, the bank has obtained decree for premiums 
paid the amount $3,476.27, plus interest thereon the amount 
$1,885.07, being total $5,361.34, all which has been declared 
lien property the wife. 

Appellee seeks justify the order for insurance premiums lien 
upon the land claiming monies paid appellee were within 
clause the alleged original mortgage, providing that covered “any 
and all future advances, either money supplies made the party 
the second part the party the first part.” This clause valid, 
Bullard Fender, 140 Fla. 448, 192 So. 167, although statute enacted 
1941, now being Section 697.04 F.S. 1951, A., limits the scope 


ah 
i 


874 THE BANKING LAW JOURNAL 


provisions for future advances. But cannot agree that the money 
paid the appellee insurance premiums policy owned and 
accepted collateral security was advance money appellants 
within the scope this clause. Payment these premiums undoubtedly 
was for the primary benefit the bank. any event, there nothing 
the record show any benefit Mrs. Downing reason such 
payments, nor show any agreement with her with reference the 
premiums which were paid the bank. was error charge the 
wife’s property with lien for the amount insurance premiums paid. 

Moreover, there obligation the part the husband 
repay the bank for the premiums, the bank seeking recovery for those 
sums paid for that, cannot entitled obtain from the husband re- 
imbursement for premiums paid and still retain the insurance policy. 

The cause reversed for further proceedings consistent with the 
views expressed herein. 

Reversed. 

TERRELL, THOMAS, SEBRING, HOBSON and ROBERTS, JJ., 
concur. 

THORNAL, J., not participating. 


Payment Bank Upheld Despite 


Government Contention 


During the war company and the government entered 
into agreement whereby the company was supply the 
government with chemical shell bodies. The contract provided 
that the government might retain from amounts otherwise due 
the contracting company any excess profits due the latter. 
Subsequently under another agreement the government con- 
sented advance certain amounts the company and special 
account was set with the defendant bank under this later 
agreement which provided that when all the advancements had 
been repaid, the balance remaining the account was 
the company. After the account stood dormant for six years, 
the company demanded the remaining balance and when the 
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government verified that all reimbursements had been made 
it, the bank made payment. Later the government contended 
the bank should not have made this payment since the com- 
pany still owed the government certain excess profit taxes. 
The court ruled against this contention reasoning that accord- 
ing the bank’s letter instructions and the second agreement, 
payment could made the company after had fully re- 
imbursed the government which had interest the account 
soon received full reimbursement. court also 
pointed out that the terms the first agreement concerning 
excess profits were irrelevant since that agreement had nothing 
with the bank the account. United States America 
American National Bank and Trust Company Chicago, 
United States Court Appeals, Seventh Circuit, 222 F.2d 
923. The opinion the court follows: 


Government brought this action against the 
defendant bank seeking have restored special deposit account 
the bank the sum $276,855 which defendant had paid its depositor, 
Erie Basin Metal Products, Inc., without first obtaining the counter- 
signature appropriate Government official. Both parties moved 


for summary judgment. The motion plaintiff was denied and that 
defendant allowed. 


Rule (c) the Federal Rules Civil Procedure, 
authorizes the district court enter summary judgment clear 
that “there genuine issue any material fact” and that the 
irrelevant facts, course, are wholly beside the point. Consequently, 
our question whether the trial court had before any showing 
genuine issue any relevant fact. not, acted properly entering 
summary judgment for defendant. 


The Erie Basin Metal Products, Inc., hereinafter referred Erie, 
entered into written contract with the Government’s Armed Forces 
May 18, 1945 supply chemical shell bodies total price $5,722,- 
$49.12. That contract, inter alia, provided that the Government might 
retain from amounts otherwise due the contractor any excessive profits 
the latter. May the Government and Erie entered into sup- 
plemental agreement, known the record the advance payment agree- 
ment, which provided for the advance the Government Erie 30% 
the total contract price, prior and during performance. The Gov- 
ernment agreed advance not exceed $1,716,704.70 deposited 
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special account for application the contract price from time 
time the work progressed. Withdrawals from the account were 
subject the written approval designated contracting Government 
officer. The balance deposit any and all times was stand 
security for the advancements and the Government was have lien 
upon such balance “to secure the repayment such advances” superior 
any lien the bank any third person. Article the contract 
price contained express provision that “if and when the contractor 
has, means deductions otherwise, reimbursed the Government 
full for payments made, any money remaining the special bank ac- 
count accounts shall free and clear any lien hereunder and the 
bank banks concerned shall have authority pay same the con- 
tractor and shall thereupon relieved any further obligation the 
Government account thereof.” 


the 6th June, 1945, the Chicago Procurement District the 
Army Service Forces, acting through Colonel Lebkicher, wrote the bank, 
with regard the deposit, that all withdrawals were signed 
persons designated the contracting officer, and that the account was 
handled “in accordance with the advance payment agreement.” The 
Government had sent check Erie, who had then endorsed the same 
and deposited with the bank this special account, the sum 
$1,716,704.70. The bank was furnished with certified copy the reso- 
lution the board directors Erie, providing that withdrawal should 
signed Army officer and official Erie. seems clear 
from the agreement that the requirement signature Army 
officer was included order secure repayment the money advanced 
Erie the Army under the terms and conditions specified the 
advance payment agreement. The account remained inactive for some 
years after 1945, with balance remaining deposit $276,855.00. 


The account having thus remained status quo from 1945 1951, 
Arthur Andersen Co., auditor for Erie, addressed the Government 
June 22, 1951, reporting that desired confirm the fact that the ad- 
vancements made the Government the amount $1,716,704.70 
had been completely repaired 1945 and that balance remained own- 
ing the Government the advancements thereafter. response this 
letter, June 29, 1951, Colonel Searle, the Chemical Corps the 
United States Army and the Chicago Chemical Procurement District, 
replied, giving detailed account the total advancements made and 
the amounts repaid, showing that, September 24, 1945, all the 
advancements had been fully repaid and that the Procurement Division 
the Army had advised that the records showed that they had 
been fully repaid September 24, 1945. Following this, after receiv- 
ing copy amended resolution Erie, the bank reported Colonel 
Searle that, upon demand the depositor and upon proof having been 
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furnished the repayment full the Government all sums ad- 
vanced Erie under the advance payment agreement, had that 
day released the depositor the balance the amount $276,855.00 
deposit the special account, pursuant the clause Article the 
advance payment agreement quoted above. 


None these facts dispute. would seem clear, therefore, 
that unless there merit the Government’s contention that had 
lien upon the balance the special deposit account, addition its 
right reimbursed for all its advancements, secure any sums 
that might become due from Erie for excess profits, the court committed 
error entering judgment. this point that the parties come 
into sharp conflict the interpretation the documents mentioned 
and the rights the Government thereunder. 


clear that the deposit letter the bank disclosed intent that 
treatment the special deposit was accord with the advance pay- 
ment agreement. Indeed, expressly stipulated. clear also that 
that agreement provided without ambiguity that when and ap- 
peared that Erie had fully repaid the advancements, all rights the 
Government the deposit ceased. other words, the advancement 
agreement clearly contemplated the advancement the Government 
part the purchase price the goods purchased and for reimburse- 
ment the same, and further that when those advancements had been 
fully repaid, the rights the Government the special deposit would 
longer exist. 


But the Government insists that that deposit should stand also 
security for the payment any sum that might found due from Erie 
the Government for excess profits, despite the fact that such pro- 
vision was contained the letter instructions the bank, the 
special advancement contract which that letter referred and accord 
with which was made. This led Judge Campbell decide that, the 
bank was wise party the supply agreement, any controversy 
between the Government and Erie possible liability the latter 
for excess profits was something beyond the terms governing the special 
deposit and wholly irrelevant insofar the relationship the Govern- 
ment and the bank was concerned. With this analysis agree. Whether 
there controversy now, whether there will one hereafter, be- 
tween the Government and Erie whether the latter indebted 
the Government account excessive profits, wholly irrelevant and 
immaterial the controversy between the Government and the bank. 
The Government caused the Erie special deposit created; pro- 
vided only that was handled accord with the advancement con- 
tract, which turn provided that when the advancements had been 
fully repaid, the restrictions upon withdrawal the deposit would come 
end. 
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the hearing, response defendant’s request, the Government 
produced transcript the record its account with Erie previously 
referred the letter Arthur Andersen Co., which showed bal- 
anced account with nothing owing the advancements. Attached 
this record, however, purporting the handwriting United 
States officer, was statement that the $276,855 still deposit the 
bank, even though the advance payments had been liquidated, was being 
retained “to satisfy demands the Secretary War for security for 
renegotiation.” statement, however, includes the words that “the 
account, far advance payments are concerned, closed.” Knowl- 
edge this claim the Government entitled look the special 
deposit for satisfaction excess profits demands under the orginal sup- 
ply agreement, did not come the defendant’s attention before the 
trial. any event, the statement was wholly immaterial for related 
demand the Government which was not included the advance- 
ment agreement which controlled the deposit, and under which, when 
the advancements were fully repaid, nothing remained due the Govern- 
ment from the deposit. 

Plaintiff complains the action the district court refusing its 
request for leave amend its complaint. obvious from the court’s 
decision that its order this respect was due entirely its analysis, 
which have referred, the effect that any claim for excessive profits 
was foreign the relationship between the bank and the Government; 
foreign the deposit agreement, and foreign the advancement con- 
tract. Being irrelevant and immaterial, was not proper subject matter 
for amendent complaint against the bank. With this reasoning 
likewise agree. 

have examined carefully the documents and evidence submitted. 
There may have been dispute excess profits between Erie and 
the Government, but there was dispute genuine issues 
fact any matters relevant material the controversy between 
the bank and the Government. 


The judgment affirmed. 
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COMMERCIAL CREDIT 
LAW LETTER 


Tuor Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, 
statutes and opinions the field trust receipts, conditional 
sales and chattel mortgages and other secured transactions. 


Although has been the 
modus operandi this fea- 
ture for the last several 
issues present several 
cases current interest 
centering around one aspect 
credit law, this 
pot pourri decisions will 
outlined order bring 
our readers date 
some the recent cases 
which not happen fall 
into specific grouping. 
The need for this sort 
presentation serves 
phasize the fact that bank 
and finance officers must 
keep alert great number 
types cases. working 
knowledge the law 
closures automobile fi- 
nancing bankruptcy not 
enough for modern day credit 
executives who must face 
multitude relatively com- 
plicated business problems 
any one which may 
charged with legal diffi- 
culties. 


SALE 
CONTRACT 


The Rhode Island Supreme 
Court has handed down 
cision which effect dis- 
tinguishes between loan 
transaction and 
tional sale contract. 
purchaser automobile 
which was apparently sold 
under conditional sale 
contract brought suit 
against finance company 
which the contract had been 
assigned, alleging that the 
car dealer and the finance 
company were infact single 
organization and that the 
transaction was really 
loan calling for usurious 
The court, after 
examining the two organiza- 
tions concluded that they 
were separate and that the 
interest laws did not apply 
since conditional sale 
contract was involved rather 
than loan. Luchesi Capi- 
tol Loan Finance Company, 
Rhode Island Supreme Court, 
May 13, 1955. 
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WAREHOUSE TRUST RECEIPTS 


Where the Rhode Island 
Supreme Court was called 
upon determine whether 
not transaction in- 
volved loan condi- 
tional sale contract the 
Luchesi case, the Indiana 
Supreme Court recently had 
distinguish between 
warehouse receipt and 
trust receipt. granting 
new trial sewing ma- 
chine dealer who had been 
convicted embezzlement 
warehouseman, the court 
pointed out the statutes set 
forth certain specific items 
information which must 
appear warehouse receipts 
and since these items did 
not appear the trust 
ceipts executed the 
not properly infer the 
dealer was 


Section the Uniform 
Warehouse Receipts Act which 
has been effect Indi- 
ana since 1921 establishes 
exactly what information 
ceipt for qualify 
warehouse receipt, whereas 
the Uniform Trust Receipts 
Act which has been effect 
the state since 1935 
not quite definite set- 
ting forth specific formal 
requirements for trust re- 
ceipts. Redmon State, 
Indiana Supreme Court, May 
1955. 
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TRUST RECEIPT— 
RECOVERY PROCEEDS 


interesting case has 
been decided the Supreme 
Court Idaho involving the 
procedural difficulties en- 
countered realizing 
the security trust 
ceipt. finance company 
held the trust receipt 
covering automobile which 
was sold the person issu- 
ing the receipt (called the 
trustee) who put the pro- 
ceeds sale his bank 
account. Some time later the 
proceeds were delivered 
the trustee's creditors who 
had garnished the 
When the finance company 
sought recover this 
amount from the creditors, 
they protested that the 
pany's only remedy was 
cover the car its value 
from the purchaser since the 
car was the subject the 
trust court 
rejected this view, however, 
and ruled that was 
fectly proper for the 
pany proceed against the 
creditors because had 
property right the 
ceeds which could easily 
identified. did not de- 
tract from the company's 
right the proceeds that 
had elected ratify the 
the car and not 
ceed against the purchaser. 
Commercial Credit 


tion Bosse, Idaho Su- 
preme Court, May 1955. 
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INSURANCE—ASSIGNEE 
CONDITIONAL SALE CONTRACT 

One the most important 
questions courts are called 
upon decide insurance 
cases whether not the 
party insured under policy 
fact has insurable in- 
terest. Needless say, 
insured one claiming 
through him turns out not 
have had insurable in- 
terest during the life 
the policy, itis effect 
and payment need not made 
touching this subject the 
New Mexico Supreme Court 
has ruled that the assignee 
conditional sale con- 
tract covering automobile 
was entitled payment 
under insurance policy 
where the accident damaging 
the car occurred after the 
car had been repossessed 
and was the possession 
the assignee. The policy in- 
sured the buyer the car 
whose insurable interest 
was not extinguished the 
act repossession the 
assignee. Fulwiler Tran- 
der General Ins. Co., New 
Mexico Supreme Court, May 
1955, rehearing denied 
June 15, 1955. 


DEFICIENCY JUDGMENT 
important case, Third 


National Bank Olive, 
which was reported the 
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March COMMERCIAL CREDIT LAW 
LETTER 219, has 
been reversed the Tennes- 
see Supreme Court. The lower 
court had ruled that even 
though mortgage provided 
that the mortgagee need not 
resort the courts 
lize its security, since 
chose repossess the 
mortgaged chattel and sell 
without benefit legal 
process, was not entitled 
deficiency judgment 
when the sale the property 
did not fully settle the 
debte 

The Supreme Court pointed 
out that the principles ap- 
plied the lower court 
would have been determini- 
ditional sale contract but 
they did not apply 
chattel mortgage trans- 
The appellate 
court also indicated that 
was not against public 
policy for mortgage con- 
tracts provide for peace- 
ful repossession mort- 
gaged property without re- 
sort the courts. Third 
National Bank Olive, Ten- 
nessee Supreme Court, Aug- 
ust 1955. 


BREACH CONTRACT 


quite interesting case 
has come Texas which 
shows that lenders have 
effective remedy when some 
one induces mortgagor 


® 
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break his contract with the 
lender. Amortgagee had ad- 
vanced money mortgagor 
who was use the funds 
construct house trailer 
which was the subject 
the mortgagee When 
creditor the mortgagor 
induced the latter break 
the contract such way 
that the mortgagee could not 
foreclose the mortgage, the 
court simply ruled that the 
creditor who had induced the 
breach was liable the 
mortgagee for the amount due 
the debt. Lindler 
Finance Corpora- 
tion, Texas Court Civil 
Appeals, July 14, 1955. 


LAW JOURNAL 
CURRENT ARTICLES 


Finance Companies Holders 


Due Course Dealer Pa- 
per, Intra Law Review, (N. 
Assignee Installment 
Sales Contract Has Priority 
Floor Plan Mortgagee, 
University Pennsylvania 
Law Review March 
1955. 

Investments Life Insur- 
ance Companies: Mortgages 
Ambulatory Chattels 
Law Journal, 1955:225-40, 
286 April 1955. 

Secured Transactions the 
Uniform Comercial Code, 
Gilmore. Business Law Re- 
view 2:152 April 1955. 


Supreme Court Denies Relief Stockholders’ Suit 


The United States Supreme Court has denied certiorari suit 
where federal district court and court appeals had ruled 


that expenses incurred claimants collecting information for 


suit certain stockholders liquidating bank could not 


recovered since there was agreement reimburse the claimants 
either the liquidating bank its liquidating committee. Noel 
Estate, Inc. Russell, Stockholders’ Agent the Commercial 


National Bank Shreveport, Docket No. 206, 1955 Term, United 


States Supreme Court. 
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BANKING LEGISLATIVE 
TRENDS THE STATES 


ALABAMA: Montgomery County Circuit Court Judge Walter 
Jones granted late September injunction restraining the Tide 
Finance Co., Montgomery, from charging “extortionate rates” interest 
ranging 700 per cent. 

The action was taken one three suits brought State Attorney 
General John Patterson the start threatened drive for enforce- 
ment Alabama’s usury law. The cases against two other Mont- 
gomery small loan firms were dropped, one the grounds the firm was 
longer operating and the other after the company agreed charge 
more than the legal interest rate future loans. 

The decree against Tide Finance Co. forbade the Montgomery firm 
from charging more than per cent interest per year any oral 
written contract more than per cent per year $100 loans. 

The court further enjoined the firm from entering any suit for “more 
than the principal amount the obligation, with proper credit given for 
all prior interest payments excess the legal limit.” 

issuing the decree, Judge Jones observed that witnesses testifying 
hearings were charged interest rates ranging from 272 700 per cent. 


CONNECTICUT: Strengthening new Connecticut law plac- 
ing ceilings automobile sales financing rates has been advocated 
State Banking Commissioner Henry Pierce Jr. 

Noting that the law permits the state check finance company 
records only when written complaint made and check only the 
papers involved specific case, Pierce said feels the state should 
allowed inspect all books car finance firms for compliance with the 
law irrespective whether complaint has been made. 

Similar views were expressed Melvin Hall, sales finance di- 
rector the state banking commission, who said only one complaint 
had been received since the law went into effect July 

Under the new law, finance charges new cars are limited per 
$100 per year and used cars not more than two years old, per $100 
per year; and older cars, $12 per $100 yearly. 

another Connecticut development, the State Flood Disaster Re- 
covery Committee recommended that savings banks and savings de- 
partments commercial banks permitted liberalize their terms 
for making mortgage loans and housing repair loans victims the 
recent flood. The matter was expected considered late-Octo- 
ber special session the Connecticut legislature. 
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Loan Commissioner Zack Cravey announced 
would ask State Attorney General Eugene Cook whether Georgia’s 
private banks were operating violation the state’s new small loan 
regulatory act. 

Cravey expressed belief that the private banks probably would have 
licensed under the act. the attorney general agreed with this 
view, Cravey said, would make the banks conform. 

The commissioner made his statement announcing planned 
issue small loan license under the act the People’s Bank Baxley, 
privately-owned institution. The bank recently applied for the license. 


KANSAS: new small loan regulatory law enacted this year 
Kansas was termed “tremendous step forward” State Attorney Gen- 
eral Harold Fatzer addressing the Kansas Credit Union League. 

Emphasizing, however, that doesn’t consider the new law 
perfect, Fatzer criticised clause which permits any lender who was 
business the state prior adoption the law exempt from 
requirement that must show good character and fitness order 
secure license. 

“That actually means,” explained, “that some the people who 
have been operating illegal manner prior the passage the law 
automatically may operate under the new law. 

can assure you that office will cooperate fully with the office 
the consumer loan commissioner prosecute lender, whether 
automatically licensed not, whose activities prove violation 
the law.” 

The attorney general also criticised provisions allowing precalculated 
charges added the total loan and permitting sale credit 
insurance loans excess $300. 

These provisions, said, serve increase the effective maximum 
interest rate and enable the lenders make additional profit the 
sale insurance. 


MASSACHUSETTS: Bills already filed for consideration the 
1955 Massachusetts legislature include proposal Rep. Charles Pat- 
terson, Worcester Republican, for establishment state usury law. 

Failing enactment the 1955 state legislative session were bills 
set such law and create commission regulate interest, 
within set limits, small loans $1,500. 

Under present Massachusetts law, the state sets limits interest 
loans less than There interest ceiling higher loans. 


NEW YORK: Legislative action tighten New York State laws 
installment sales financing will sought next year, but just what 
form the proposals will take has not yet been decided. 
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Possibility putting ceiling charges for installment sales credit, 
and requiring fuller disclosure items cost such contracts, were 
among points discussion October conference the topic called 
New York City Governor Harriman and his consumer counsel, 
Dr. Persia Campbell. 

Some 300 representatives consumer and social work agencies and 
business and financial interests attending the conference heard speak- 
ers charge that small minority the fringe the installment sales 
trade preying gullible buyers contract frauds, excessive interest 
charges, steep penalties for payment defaults and exhorbitant charges 
for repossessing and auctioning goods after default. 

also was asserted that credit loose terms and fraudulent debt 
pooling schemes are mulcting consumers. 

Governor Harriman asked cooperation groups represented the 
conference devising legislation which would help protect the con- 
sumer the field credit government has moved safeguard him 
matters health. 

“So far,” the governor declared, “we have done little protect the 
public pocketbook. The public interest often identical with the 
consumer interest. 

“We need have greater responsibility and better education the 
part consumers. need also greater sense responsibility 
the part businessmen developing and maintaining proper codes 
ethics, based considerations the public welfare.” 

“In the credit field,” Harriman further declared, “there has been 
considerable amount legislation protect creditors, including power- 
ful institutions. But seems there has been less at- 
tention the borrowers and the families our state, parti- 
cularly those least informed and least able bear excessive cost, 
even fraud trying satisfy their aspirations for better living. 

“Tf the consumer loses confidence either the value products 
the process distribution, including credit, and hesitates buy the 
result could disastrous for economy that depends upon stability for 
continuing growth.” 


PENNSYLVANIA: bil! outlawing so-called “aid-to-debtor” serv- 
ices and making such practices punishable fine jail sentence was 
given final passage the Pennsylvania legislature and sent Governor 
Leader for signature. 

Heralded the first attempt state ban collection agencies 
which extract exhorbitant fees from debt-laden persons, the measure 
already has attracted interest from other states. 

The type companies affected the act, was emphasized, should 
not confused with those which lend money customers for the 
purpose consolidating debts. 
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Approved the Pennsylvania lawmakers State Senate Bill 
the act amends the penal laws 1939 prohibiting the “budget plan- 
ning business” and makes violators punishable $500 fine, year 
prison sentence, both. 

The act specifically defines the budget planning business the mak- 
ing contract with debtor whereby the debtor agrees pay cer- 
tain amount periodically the operator the service who, turn, 
would distribute payment among certain specified creditors after first 
taking “cut” from the funds. 

another development, Governor Leader signed into Pennsylvania 
law bill bring the state’s building and loan laws into line with the 
state’s new commercial code. 

The changes authorize the state secretary banking, with approval 
the Building and Loan Board, issue rules and regulations under 
which mortgage loans may granted the security long-term lease- 
hold interests. 

The new act also clarifies the powers building and loan associa- 
tion make payment beneficiaries funds placed building and 
loan association trust account the event the death the 
trustee. 

Other changes permit associations invest the obligations and 
stock the Federal National Mortgage Association, prerequisite 
the selling mortgages such associations. 

The act further permits associations act agents for express com- 
panies issuing money orders and permits associations which are mem- 
bers the Federal Home Loan Bank System issue money orders 
through that system. 

Among other changes, the new law permits associations make 
FHA insured loans for the repair, alteration improvement real 
estate regardless whether the association holds mortgage against 
such property. 

still another Pennsylvania development, the lower branch the 
state legislature passed and sent the State Senate bill setting 
procedures for establishment cross-country branches banks. 

This measure would write into law procedures applying for branch 
approval, giving the State Department Banking initial jurisdiction, 
subject approval veto the State Banking Board. 

provides that bank applying for cross-county branch, notify 
all other banking institutions the county which its new branch 
would located, its intention. Any local bank such county could 
stop the proposed cross-county branch declaring “in good faith” its 
intention establish branch its own the same community. 

The bill further specifies capital and surplus requirements for branch- 
located outside the municipality the home bank. They range from 
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$25,000 capital and $12,500 surplus for branch community less 
than 5,000 population, $300,000 capital and $150,000 surplus for com- 
munities more than 50,000 population. 

Under the measure, banks would have open approved branches 
within six months get extension time from the State Depart- 
ment Banking. 

Governor Leader signed into Pennsylvania law bill enabling banks 
notify fiduciaries mergers newspaper advertisements instead 
written notice. statement released the governor’s office explan- 
ation the new law’s provisions said: 

“Under present law case merger consolidation two more 
banking institutions, the surviving institution must give written notice 
such merger consolidation all corporations persons interested 
any funds property held such surviving institution fiduciary 
capacity. 

“Such persons corporations may then, within period days 
after the giving such notice, apply the appropriate court for sub- 
stituted fiduciary. The foregoing requirement for the giving written 
notice has, practice, proved extremely cumbersome and expen- 
sive for banking institutions because the great number corporations 
persons which have notified thereunder. 

“This amendment substitutes for the written notice, notice publica- 
tion one newspaper general circulation and legal periodical once 
week for three successive weeks the county counties which the 
principal offices the institutions involved the merger consolida- 
tion are located. The limitation days for application court 
for the appointment substituted fiduciary has been removed thus 
permitting such application made within any reasonable period 
following the merger consolidation. 

This change the law will remove serious burden from the bank- 
ing institutions while, the same time, protecting all persons interested 
any funds property held such institutions trust granting 
them indefinite period which apply the appropriate court for 
the appointment substantial fiduciary. the course business 
all interested persons are eventually apprised merger consolida- 
tion through correspondence with the institutions.” 

other development, the Council Administration the 
vania Bankers Association urged enactment pending Pennsylvania 
legislative bill that would equalize branch-bank powers state and 
national banks. 

The proposed legislation designed meet complaints state- 
chartered banks that more difficult for them set branches 
than for national banks. 

Members the association’s special branch banking committee, rep- 
resenting both state and national banks, unanimously endorsed the bill. 
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TENNESSEE: Tennessee State Insurance and Banking Commis- 
sioner Arch Northington announced new restrictions, effective Nov. 
governing the sale all credit life and credit accident and health insur- 
ance small loan firms. 

Exhorbitant charges for such insurance the past have been cited 
one means which so-called loan sharks could circumvent Tennessee’s 
usury law, which limits per cent the loan the maximum charge 
which may made for interest and service. 

But, requiring the borrower buy extensive insurance coverage, 
often payable solely the loan company, lenders have been able 
raise the amount their profits without violating the usury statutes. 

Drawn under authority new Jaw enacted the 1955 Tennes- 
see Legislature, the new insurance regulations will: 

1—Require that credit insurance policies line with the amount 
the loan. 

2—Require rates charged borrowers for insurance filed with the 
state insurance commissioner. While the commissioner will not ap- 
prove rates, has the power disapprove and prohibit collection 
excessive rates for insurance. 

that policy setting forth the terms the insurance con- 
tract delivered the borrower and that, case the insurance must 
paid, will paid accordance with the terms the policy. Sam- 
ple policies must filed with the insurance commissioner, who will have 
authority disapprove the terms. 

4—Prohibit sale insurance excess the amount the loan. 

that when loan paid off advance maturity any 
unearned insurance premiums refunded the borrower. 

6—Prohibit sale another insurance policy while one still 
force cover the borrowed amount, this apply cases where loan 
renewed while policy force. 

noting that one effect the regulations will prohibit small 
loan companies from carrying their own insurance borrowers, State 
Insurance Department officials said they did not know how widespread 
this practice has been. But they said some loan companies have insured 
their own loans rather than paying the premiums over licensed in- 
surance company. 

Any loan company which intends after Nov. write its own insur- 
ance for borrowers and carry its own risks apparently will have qualify 
insurance company with the State Insurance 

will still permissible, however, for lenders become agents 
brokers for established insurance companies, some have been doing, 
and sell policies covering the life and health the borrower. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Notice Probate Must Served All Heirs 


Byrd Riggs, Georgia Supreme Court, March 16, 1955 


Only seven heirs law were served with notice probate. 
The instrument was admitted probate, and thereafter the other 
five heirs attacked the judgment admitting the instrument. The lower 
court revoked the judgment them but left force those 
seven heirs who had been served with notice. The Georgia Supreme 
Court reversed the lower court, holding that inasmuch the judg- 
ment probate was entire judgment could not revoked 
part only and accordingly should revoked all the heirs. Other- 
wise anomalous situation could arise, the five heirs not bound 
the first probate successfully defeated the probate the will another 
action, because one judgment, admitting the will, would binding 
seven heirs and another judgment, refusing probate, would effective 
the other five heirs. 


Limiting Amount Invested Single Security Issue 


Matter Manufacturers Trust Co., Supreme Court New York, 
New York Law Journal, June 14, 1955 


settlor transferred about $143,000 trust, directing that the trust 
fund should divided into many separate trusts there were nieces 
and nephews. The trust agreement provided that the maximum per- 
missible investment single issue securities was %4,000. 
construction proceeding the Court held that the $4,000 investment 
limitation was applicable the entire trust fund, not each the 
separate trusts into which the whole had been divided. The relatively 
small size the entire fund made unlikely that after division into 
separate trusts the settler intended the $4,000 maximum apply 
each one. was held further that the $4,000 maximum also applied 
investments common trust funds, because while common trust 
funds provide diversification investment they nevertheless each have 
single management. The settler’s intent appears have been 
limit the risk any single management $4,000, whether was man- 
agement separate security pool securities. 
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Bank Appointed Trustee Recommendation Court-Appointed 
Attorney 


Smallwood Soutter, Appellate Court, First District, April 22, 1955 


Decedent’s will named her husband executor and provided trust 
for successive life beneficiaries, with remainder charity. trustee 
was named the will. One the life beneficiaries objected the ex- 
ecutor husband acting trustee without having been designated. 
The husband asserted his authority act arose from the will’s stated 
confidence his ability. lower court appointed attorney look 
into the problem, and that attorney’s report the court recommended 
that bank appointed trustee. The husband appealed the court’s 
appointment bank trustee accordance with the attorney’s 
recommendation. Held: There was statutory basis for appointment 
trustee the manner employed the lower court. should 
have determined the issues the matter itself because cannot dele- 
gate its duty appoint fiduciaries except authorized law, and 
there Illinois law permitting attorney investigate and rec- 
ommend appointment trustee. 


National Bank One State May Act Substitute Trustee 
Another State 


Ingalls Ingalls, Alabama Supreme Court, June 30, 1955 


individual co-trustee, empowered the trust instrument 
remove the named corporate co-trustee and appoint another corporate 
co-trustee its place, notified Alabama national bank that was 
removed and that Tennessee national bank would serve instead. The 
Alabama bank petitioned the court determine whether had been 
legally removed trustee. Held: national bank domiciled 
foreign state may act trustee trust where all the trust property 
located Alabama. There nothing either the National Banking 
Act the Federal Reserve Act which restricts national bank from 
serving fiduciary foreign state applicable state law permits 
it. Tennessee law explicitly permits Tennessee bank act trustee 
where the trust situs outside the State, and Alabama law, infer- 
ence, permits nonresidents act trustees Alabama trust. 


Bank Officer’s Misappropriation Trust Funds 
opinion the North Carolina Attorney General, dated May 
20, 1955, states that when trust officer bank misappropriates 
misapplies trust funds held the bank, the bank liable 
the extent its solvency, regardless whether not had given 


bond. 
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BANKING 
TAX DECISIONS 


Digest current decisions pertaining the law taxes 
banking institutions. 


Bank Liable for Portion Checking Account Subject Distraint 
for Taxes 


United States Peoples State Bank, United States District Court, 
Indiana, August 17, 1955 


delinquent taxpayer had checking account the defendant bank. 
The Collector Internal Revenue served notice levy, warrant 
distraint and notice lien the bank, seizing the deposit the 
extent the $9,599.71 delinquency and making demand for payment 
thereof the bank. Subsequently, the taxpayer paid the Collector 
all the deficiency except the amount his distrained bank account, and 
thereafter two occasions, once with cashier’s check the bank 
and once with currency furnished the bank, tried make pay- 
ment his remaining tax indebtedness, including interest and penalty. 
The Collector’s office refused the proferred payments, advising the tax- 
payer that owed nothing and that the Government looked the 
bank for payment pursuant the levy, distraint and demand. 
time did the bank itself try pay the Collector the $9,599.71 de- 
linquency, nor did the Collector authorize the bank release the fro- 
zen checking account below the distrained sum except his office. 
Held: its failure pay the Collector the amount levied against 
the bank became personally liable for such sum, plus interest, not- 
withstanding the continuing liability the taxpayer for equivalent 
amount. valid legal tender was made the bank, for which 
had defense. was possession the property subject dis- 
traint, and the property was not subject prior judicial attachment 
execution. 


Arkansas Bank Deposits May Taxed Personal Property 


The tax assessor Clay County, Arkansas has recently placed the 
bank deposits banks that county the personal property tax 
rolls. Letters have gone out local banks and building and loan 
associations asking for deposit data. this precedent-making action 
the county Board Equalization has backed the assessor, but 
strong opposition, led Arkansas bankers, certain develop. 
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the county assessor successful this action, and the issue may have 
all the way the Arkansas Supreme Court for final determination, 
every other county the state would follow suit taxing heretofore 
untapped “intangible personal property.” June 30, 1955 de- 
posits Arkansas state and national banks amounted 923.6 million 
dollars. 


Banks Must File Partnership Form Hold Title Securities 


When bank sets partnership among its officers for the sole 
purpose taking and holding legal title property, such securities 
notes, the partnership must file information return Form 
1087, the Internal Revenue Service has ruled recently. However, 
not necessary file partnership tax return. Form 1087 entitled 
“Ownership Certificate Dividends Stock” and discloses the actual 
owners income from securities. The ruling requiring filing the 
information return aims the type partnership agreement whereby 
bank officers serve without compensation, and the partnership has 
capital, income, expenses any beneficial interest any the property 
held under the agreement. 


Alabama Allows Financial Institutions Carry Back Net Operating 
Losses Apply Deductions 


recent Alabama tax statute (Act 568, effective September 1955) 
provides that all financial institutions are allowed carry back their 
net operating losses apply deduction against prior income and 
deduct the excess loss that not thereby absorbed from succeeding 
years’ income. computing net operating loss, casualty losses 
and losses resulting from theft, embezzlement and fraud are deductible, 
but net operating loss deduction, arising out net loss 
earlier later year, allowed. net operating loss for taxable 
year ending after 1952 may carried back two years, then forward 
the eight succeeding taxable years chronological order, provided 
that part the net operating loss previously applied against income 
for one taxable year can applied carry-back carryover 
another taxable year. The net operating loss deduction allowed 
the statute the sum the carry-backs and carryovers applicable 
the taxable year. 
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Business Outlook 


current business advance, 

which reflects sustained 
strength the economy, “nor- 
mal” one very encouraging res- 
pect, declares Roy Reierson, 
economist the Bankers Trust 
Company New York. The eco- 
nomy being sustained without 
exceptional stimuli such con- 
tinuing backlogs unsatisfied 
wants, was the case 1949, 
rising Government spending, 
was true after the outbreak the 
Korean War 1950. Instead, for 
the first time many years, this 
recovery has been sparked 
forces originating the private 
sector the economy. 


There little question, how- 
ever, that Government policy has 
made some contribution busi- 
ness strength. Personal incomes 
and consumer expenditures were 
helped along the tax reductions 
early 1954. The easy credit 
policies pursued the Federal Re- 
serve the latter half 1953 and 
during most 1954 were salutary; 
they not only helped cushion 
the business downturn but also 
assisted establishing environ- 
ment the investment markets 
which was conducive long-term 
borrowing and investing. 
Government action the field 
mortgage lending 
Nevertheless, the main portion 
the business upswing may at- 
tributed private initiative and 
enterprise. 


Judging the duration past 
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recoveries, the current upturn does 
not appear overly long and 
may have some distance go. 
recent decades, Dr. Reierson points 
out, cyclical business upturns have 
generally persisted for more than 
twelve months and have run 
long eighteen twenty-four 
months. Furthermore, after the 
upturn has tapered off, business 
has frequently moved plateau 
before subsiding; occasion, the 
plateau has been succeeded re- 
newed expansion, rather than de- 
cline. And while comparisons are 
more useful incentives fur- 
ther analysis than dependable 
guides the future, the present 
advance does not appear ex- 
tended terms historical pers- 
pective. 

While the economic outlook 
generally favorable, says the Bank- 
ers Trust officer, unwise 
ignore certain important impon- 
derables which make predictions 
hazardous. For example, fluctua- 
tions the stock market, well 
changes the political situation 
home and world affairs, could 
significantly affect Government 
policies, business confidence, public 
psychology and the trend eco- 
nomic activity. Many years have 
elapsed since the stock market last 
had major effect the course 
business, but sharp fluctuations 
stock prices have occasionally 
contributed economic instability 
and may again. there were 
definite signs outright “bear” 
market, the impact business 
plans could serious. Under 


such circumstances, business senti- 
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ment would negative factor 
the economic outlook. 

Political developments could also 
contribute business uncertainty. 
Business confidence, which has 
been high level, could suffer 
political trends gave stronger 
indications change the na- 
tional Administration. course, 
such development might not 
necessarily have repercussions 
business activity the aggregate, 
but not unlikely that politics 
will have stronger potential in- 
fluence 1956 business conditions 
than has been the case for several 
years. 


Mr. Reierson believes that con- 
siderable vigor remains the 
major sectors our economy, al- 
though some uncertainty prevails 
appraising the outlook for auto- 
mobile production and home build- 
ing. the other hand, continued 
strength likely displayed 
nonresidential building and con- 
struction business plant and 
equipment expenditures, and 
consumer spending and govern- 
ment outlays. Prospects are rea- 
sonably good, continues, that 
the total output goods and serv- 
ices 1956 will exceed the esti- 
mated $385 billion total for 1955 
and that the first quarter may run 
some per cent ahead the com- 
parable 1955 period. 


tapering off the rate ex- 
pansion that has prevailed the 
last twelve months anticipated, 
however. Unemployment has been 
reduced per cent the civil- 
ian labor force and output many 
important industries approach- 
ing capacity levels. Thus, little 
slack left the economy; 
some areas, production may also 
restricted tight supplies 
basic materials. Accordingly, any 
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increase business activity will 
kept modest proportions. 


sharp economic decline 
1956 does not appear likely this 
time,” continues Mr. Reierson. 
“In view the many imponder- 
ables the outlook, however, the 
economy could well show some 
fluctuations the course the 
year. The possibility easing 
very real one.” Mr. Reierson also 
notes the inflationary pressures 
that are work but, barring war 
scare the like, does not be- 
lieve that the current rise prices 
one under way the immediate 
postwar years after the outbreak 
the Korean conflict. appears, 
however, that are that stage 
business upturn where the 
dangers excesses are becoming 
more acute. 


Mortgage Credit 


Banks extending mortgage credit 
should not lightly dismiss their 
obligation protect the home 
buyer, warns Fred 
president the American Bankers 
Association and the Republic Na- 
tionai Bank Dallas, Texas. The 
home purchaser, comments, 
not statistic; cannot as- 
sumed that he, individual, can 
afford certain level debt just 
because the 
mortgage borrowing bears rea- 
sonable relation national income. 


Banks must 
between legitimate needs 
ing and those projects based 
highly speculative and overly op- 
timistic appraisals the future. 
They must similarly differentiate 
between geographic areas; some 
localities saturation point may 
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have been reached while, others, 
room for sound and justifiable home 
construction projects still exist. 

But even the banks were com- 
pletely effective drive for 
sound and constructive standards 
quality mortgage loans, 
substantial area lies outside their 
direct influence. This area, ob- 
serves Mr. Florence, has been grow- 
ing over the years. the end 
1954, only per cent the debt 
multi-family residential and 
commercial properties was held 
banks. the past decade, two- 
thirds the expansion total 
mortgage debt has taken place out- 
side the banking system. 

also worth noting that the 
structure our economy 
changing. Individuals are 
longer the dominant element 
the mortgage market. the peak 
the housing boom 1925, in- 
dividuals held per cent home 
mortgage debt; today the ratio 
per cent. 

Examining the longer range as- 
pects mortgage lending, Mr. 
Florence calls attention the pos- 
sibility that, the future, the home 
building industry may faced 
with shortage mortgage funds. 
Such shortage not expected 
result from insufficient volume 
savings; rather, such shortage 
may arise because increasing 
proportion such savings are 
flowing into the hands investors 
who are not yet convinced that 
mortgages are suitable investment 
media for their purposes. Pension 
funds fall this category and their 
importance can gathered from 
the fact that their total assets, now 
roughly $12 billion, are growing 
the rate $1.8 billion year. 


Currently, pension funds not 
favor high-grade real estate mort- 


LAW JOURNAL 895 


gages investments. Instead, they 
largely confine their commitments 
corporate and Government 
bonds, and equities. Mortgage 
loans apparently have been unable 
compete with some these 
other outlets which offer more at- 
traction relative yield basis. 
However, this situation could 
cured mortgage funds were 
become sufficiently tight, since the 
resulting rise rates would offer 
the required incentive. 

Another important factor which 
accounts for the disinterest pen- 
sion fund managers the desire 
avoid the detailed servicing 
work and responsibility that ac- 
companies large-scale investing 
mortgages. However, Mr. Florence 
believes that banks can efficiently 
channel mortgage credit into pen- 
sion funds. This can accom- 
plished result banking fa- 
miliarity with the field—the ability 
banks follow construction 
projects from initial stages through 
completion and maintain 
close contact with mortgage bor- 
rowers. “Perhaps the most ac- 
ceptable solution some the 
pension funds,” remarks Mr. Flor- 
ence, “many which themselves 
are administered banks 
trustees, for the work done 
within the framework banking 
channels.” 


Insurance Company 
Investments 


For the first nine months 
1955, life insurance companies had 
almost $4.5 billion new capital 
funds available for investment. 
However, the aggregate funds made 
available for reinvestment totalled 
almost $9.3 billion. This latter 
amount includes funds made avail- 
able from amortizations, maturi- 
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ties, prepayments and sales pre- 
viously held investments. 

According the Institute Life 
Insurance, recent years have wit- 
nessed much more rapid increase 
the reinvestment funds than 
the new capital. the first nine 
months this year, the new capi- 
tal made available from life in- 
surance accumulations was nearly 
$300 million more than 1954, 
but the reinvestment funds were 
over billion greater. 

Compared with five years ago, 
the new capital funds for the first 
three quarters 1955 were almost 
$1.4 billion larger. the other 
hand, the reinvestment funds were 
over billion greater. Amortiza- 
tions, prepayments and maturities 
mortgages alone provide the life 
companies with over billion an- 
nually. 

the first nine months 1955 
mortgages represented the largest 
acquisition life companies. 


Amounting over $4.6 billion, 
they were billion more than 


the preceding year. Corporate 
securities, which accounted for 
roughly $3.5 billion this year’s 
new investments, were about one- 
eighth less than 1954. 


Bond and Stock Yields 


Discussing the wide swings 
the differential between bond and 
stock yields over the years, New 
York University Professor Jules 
Bogen notes that, between 1919 
and 1935, the average yield 
stocks was lower than the average 
yield bonds, with but two ex- 
ceptions. The two exceptions are 
1924 and 1926, when the average 
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yield stocks was about one- 
tenth per cent more than the 
yield bonds. The individual 
investor dominated the security 
markets during the 1919-35 period. 

However, since 1935 stocks have 
yielded more than bonds, and Pro- 
fessor Bogen finds the explanation 
the institutionalization the 
investment market. Since 1935, 
observes, the market for bonds 
has been dominated life insur- 
ance companies, banks, and more 
recently pension funds. While 
the depression discouraged direct 
investment securities, institu- 
tions collected the great bulk 
personal savings and drove down 
bond yields very low levels. 
the same time, the absence de- 
mand forced stock yields upward, 
and dollar dividend came 
valued less than dollar in- 
terest. 

This trend has been reversed 
the past few years, people have 
been regaining confidence their 
ability invest their own money 
directly securities. Not only 
growing proportion individual 
savings going directly into com- 
mon stocks, but institutions, parti- 
cularly pension funds, are increas- 
ing their participation. 

“The result,” remarks Professor 
Bogen, “is that are returning 
the yield pattern the 
and the first half the 
individual investors and such in- 
stitutions and pension funds broad- 
demand for common stocks, 
dollar dividend again comes 
lar interest, particularly 
corporations are paying out only 
half their earnings dividends.” 


4 
& 
4 
a 
‘afl 
q 
4 


You Give The Bonus Savings Bonds! 


your company one the more than 
45,000 companies that have the Payroll Sav- 
ings Plan you know what your employees 
think Savings Bonds—they spell out 
for you every month their Savings Bond 
allotments. 


you don’t have the Payroll Savings 
Plan, and are wondering whether your peo- 
would like receive their bonus 

mds, here are few significant facts: 

month, before they get their pay 
checks envelopes—8,500,000 men 
and women enrolled the Payroll 
Savings Plan invest $160,000,000 
Savings Bonds. 
-Payroll Savers hold their Bonds: From 
May 1951, September 30, 1955, 
approximately billion Bonds 
reached 10-year maturity dates. 


September 30, 1955, approximately 

70.3% the matured bonds were re- 

tained their owners under the auto- 

matic extension plan. With additional 

interest earned since maturity dates 

($560 million), cash value the 

matured bonds held individuals 

amounts approximately $13.7 billion. 

—on September 30, 1955, the cash value 

Series and Bonds—the kind 

sold individuals—totaled 39.7 
billion dollars, new high. 

the Payroll Saver, and the man who 

buys his Bonds bank (because his com- 

does not provide the Payroll Savings 

lan) One Hundred Dollar Savings Bond 

looks bigger and better and bigger and 

better, than check for $75. Make this 

merrier Christmas for every employee. Give 

the gift that keeps giving. 
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ANNUAL CUMULATIVE SUPPLEMENTS CONTINUALLY DOWN DATE 


The Fifth Edition the BANK- 
ING LAW JOURNAL DIGEST 
and the 1955 Cumulative Sup- 
plement are now ready for 
delivery. 


The BANKING LAW JOURN- 
DIGEST, volume which 
has been familiar bankers 
and banking attorneys for many 
years, contains digests the 
legal decisions which have ap- 
peared the monthly issues 
The Banking Law Journal since 
the establishment the Journal 
1889 down the beginning 
the present year. 


More than two thousand im- 
portant banking decisions have 
been made the courts since 
the Fifth Edition appeared 
1939. These, course, are in- 
cluded the new 1955 cumula- 
tive supplement. 


These digests are grouped under 
150 main headings arranged 
alphabetical order Accep- 
tances, Accommodation Paper, 
Agents, Altered Paper, Assign- 
ments, Attachments, Banking, 
Bills, Bonds, Checks, Collections, 
Deposits, etc. 


DEPENDABLE FACTS AND GUIDANCE 


10,000 Digests Banking Decisions Arranged for 
Reference Complete Table Cases 150 
Main Headings 1,618 Sections Over 1,000 Pages 
Fabrikoid Binding Price $15.00 Including Supplement 


(The 1955 Cumulative Supplement available 
subscribers who have the Fifth Edition) 
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